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1.

The accused appellant (herein after referred to as the appellant)
was indicted before the High Court of Colombo for having in
possession and trafficking 38.65 grams of heroin, punishable in
terms of section 54A (d) and 54A (b) of the Poisons Opium and
Dangerous Drugs Ordinance respectively. Upon conviction on
both counts after trial, the learned High Court Judge sentenced the
appellant to death. Being aggrieved by the above conviction and
the sentence, the appellant preferred the instant appeal. At the
hearing of this appeal the learned Counsel for the appellant urged
the following grounds of appeal.

I.  The learned trial Judge has erred in law by imposing

additional burden of proof on the accused appellant.

Facts in brief

According to the evidence led by the prosecution, a team of police
officers led by PW1 have gone on foot patrol duty on the day of
the incident at about 7:30 pm. When they were walking towards
the Grandpass police post in front of the Sulaiman Hospital, they
have observed a person wearing a t-shirt and a pair of shorts
walking towards them. They have further noticed that person
trying to avoid them upon seeing them. Therefore, on suspicion
PW1 has stopped and searched him. The Police have found two
parcels which contained heroine in his trouser pocket.

At the end of the prosecution case when the defence was called,
the appellant has made an unsworn statement from the dock.
According to the appellant, he has gone to buy some clothes from
Pettah with his wife on his motorcycle. On their way back he has
stopped the motorcycle near the pharmacy for the wife to go and
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buy some medicine. When the wife was returning to the
motorcycle from the pharmacy, two or three persons have come
and asked them what they were doing. Upon identifying
themselves as police officers and stating that they wanted to
search them on suspicion, they were taken to the police post. Upon
search, nothing suspicious has been found on them. The police
have then released the wife and held back the appellant stating that
they suspect him. Subsequently, upon taking him to the Modara
Police Station they have filed this case against him.

The learned Counsel for the appellant submitted that the learned
High Court Judge has imposed an additional burden on the
appellant that is not obliged by law. It is the contention of the
learned Counsel that no burden of proof can be placed on the
appellant and therefore that the appellant was denied of a fair trial.
In that the learned Counsel submitted that the learned trial Judge
in his judgment at pages 24, 27 and 29 (pages 208, 211 and 213 of
the brief) has commented on the failure of the appellant to call his
wife as a witness whereby the learned trial Judge has clearly erred.
The learned Counsel for the appellant further submitted that the
learned trial Judge in his judgment has said that the defence taken
by the accused in his dock statement was never put to the
witnesses for the prosecution in cross examination. Whereas, the
defence Counsel at the trial has clearly put their defence to the
witnesses. The learned Senior State Counsel contended that the
above mentioned comments made by the learned High Court
Judge in his judgment should not be taken in isolation, however,
the evidence of the case and the judgment of the learned trial
Judge have to be considered in totality. When it is taken in totality,
it is the submission of the Senior State Counsel that no other
conclusion could have been arrived at by the learned trial Judge
other than to convict the appellant.

. While conceding that the appellant has suggested his defence to
the witnesses, the learned Senior State Counsel submitted that a
mere suggestion of the defence that is denied would not create a
reasonable doubt in the case for the prosecution. In his judgment
at page 24 (page 208 of the brief) the learned trial Judge has
commented;

“.. 00t 008 BB dYed I3¢ 8OO OBWO ewvaed
8O» @dEned & o @l-dd oo »O, OFBw




e0edsY ¥Yed IBed wiF8wd BV HB WD BYA.
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Furthermore, at page 27 of the judgment (page 211 of the brief)
the learned trial Judge has commented;

“.20¢, DFA®CD 8w I8 e 83w arn gl

O OO BFB w6 eDHeDsY 8D 8Iwe, OB moren Vedy
BEOO BFBw 00nedsy OBmoied 38¢D owd 8w
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WEDI @B, ...

At page 29 of the judgment (page 213 of the brief) the learned trial
Judge has said,;

“..o@ed 38 ©80® mOBWO ewid B3I @ddted &
QYO 0B wredd) NeID & VYD o @l-dO ©x PO
OdBmo; O8sY Bwo 83w ¢, J§ O »wHo BELO
OrFBmoied I3¢D owd wIEBwd Wcdr 0B OO
gRmOenw B85 mE BrI¢ed gunm & gDHWO @ WJ
am. ¥ and, s @wEel wS8modried w8 DEO
B O WOB GuEdews’ Al SFADOmE
980w & ©oxn®B o¥nd ©»n IFBwmoed ywm®w
a3 mOened BEounm o0nuwB ymawexs @00 Boenw

D08 O yhWeds »c8. ”

. Upon considering the above comments made by the learned trial
Judge, it is evident that an additional burden has been placed on
the appellant to prove his innocence whereby, the learned trial
Judge has clearly erred. Thus, it is apparent from the judgment that
the learned High Court Judge has rejected the defence version for
the reason of the appellant being failed to call his wife as a
witness.

. In his judgment at page 27 (page 211 of the brief) the learned trial
Judge has said that the defence taken up by the statement from the
dock was never put to the witnesses for the prosecution in cross
examination by the appellant. In that regard the learned High
Court Judge has stated that it was never suggested to the police
witnesses that he was taken to the Modara Police Station and the
heroin was introduced. However, it is to be noted that when the
main witness PW1 was cross examined, the defence has been
clearly put to the witness in the following manner.




S “® PO ewldrn WmOLD 0® SBWo; I8¢ wO®
83w »O8 3 00 axeR-dd MR® 8¢ weE

BwecEa?”
IS “BEwxsIeny By 8Dr184.”
g “@riuyg IBeD oo 0® ylHEw®wIO ©wediBsy

WEIEP0 W WO Bedmd BwEy ©® O
©@wdeE5) DHSHD?”

IS “BEwxsIeny By 8D184.”
(page 95 of the brief)

8. Further, the defence was clearly put to the PW2 as well in cross

examination.

2 ‘©® A0 ewddsn MO ® HIOEBD D
el  oser yed  3Be @O
ABBwEewst 83 808 Bwca?”

S “Dym e3008R."

2 ‘DO DCO ewddsn WO, 0 HEHEWID
g g8edd ev® 3¢ G HCe®sY ©ed, VDo
B8s5Y 0vecBsY ©¢sIDr 00 WmOYD WEI BBEa?”

& “onm BDBA, ©8 yRFWeds »SmD.”

(pages 130 to 131 of the brief)

9. Therefore, it is clear that the learned High Court Judge has not
only misdirected himself on the facts as mentioned above, but has
also taken those wrong facts into consideration when rejecting the
defence version and thereby coming to the conclusion that the
prosecution has proved the case beyond reasonable doubt.

10. Now, I will turn to consider whether the respondent can take the
benefit of the proviso to Article 138 of the constitution as
submitted by the learned State Counsel.

Article 138
“138. (1) The Court of Appeal shall have and exercise
subject to the provisions of the Constitution or of any law, an
appellate jurisdiction for the correction of all errors in fact or
in law which shall be " [committed by the High Court, in the
exercise of its appellate or original jurisdiction or by any
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Court of First Instance], tribunal or other institution and sole
and exclusive cognizance, by way of appeal, revision and
restitutio in integrum, of all causes, suits, actions,
prosecutions, matters and things ' [of which such High Court,
Court of First Instance] tribunal or other institution may have
taken cognizance:

Provided that no judgement, decree or order of any court
shall be reversed or varied on account of any error, defect or
irregularity, which has not prejudiced the substantial rights
of the parties or occasioned a failure of justice. ...”

[Emphasis mine]

11. As mentioned before, the learned trial Judge has clearly erred
when he imposed an additional burden of proof on the appellant.

12. Therefore, now it is for this court to consider whether that error
has prejudiced the substantial rights of the parties or occasioned a
failure of justice.

13. In the case of Nandana v Attorney-General [2008] 1 Sri L.R
(page 51), placing the burden on the defence to rebut the
prosecution evidence was discussed. It was held;

"The leaned trial judge had therefore sounded a death
knell on the conviction and death sentence per se by
imposing a burden on the accused to prove his innocence
which is totally foreign to the accepted fundamental
principles of our criminal law as to the presumption of
innocence. Further at page 154 of the original record, the
learned trial judge in her judgment, further ventures to
state...There too she introduces a concept foreign to our
Criminal Law that there is a burden on the defence to
rebut the prosecution evidence. The above mis-statements
of law by the learned trial judge would tantamount to a
denial of a fundamental right of any accused person as
enshrined in Article 13(5) of our Constitution which
stipulates that "Every person shall be presumed innocent
until he is proved guilty." In the case of M.A.S. de Alwist v
G.P.A. de Silva S.P.J. held that a misdirection on the
burden of proof is so 13c fundamental in a criminal trial
that it cannot be condoned and would necessarily vitiate
the conviction.”




14. Hence, it is clear that placing additional burden of proof to the
appellant as mentioned above has prejudiced the substantial rights
of the accused and has occasioned a failure of justice. Therefore,
the conviction of the appellant should not be upheld. As I have
mentioned before in this judgment, the learned trial Judge has
been seriously misdirected on the facts as well when he rejected
the defence version based on among other things, that the defence
was not put to the prosecution witnesses. Thus, I find that this is
not a fit case to be sent for retrial. Therefore, the conviction and
the sentence imposed on the appellant by the learned High Court
Judge are set aside. The accused is acquitted of the charges.

Appeal is allowed

PRESIDENT OF THE COURT OF APPEAL

WICKUM A. KALUARACHCHI, J.
I agree.

JUDGE OF THE COURT OF APPEAL




