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The Petitioner is seeking for a mandate in the nature of a writ of certiorari
quashing the decision of the 1%t and 2" Respondents to conduct an inquiry
against the Petitioner without informing him the violations if any committed by
the Petitioner and also without issuing the evidence the 2" Respondent intends
to use against the Petitioner at the Customs Inquiry, which violates his right to
a fair trial as guaranteed by the Constitution, for a mandate in the nature of a
writ of mandamus compelling the 1°* Respondent to initiate proper action to
recover the short levies resulted from the lapse on the part of the Customs
Department, in terms of Section 18 (2) of the Customs Ordinance and credit the
same to the revenue and not as penalties and forfeitures permitting the
Customs officers to appropriate 1/3" of such recoveries as cash reward and for
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a mandate in the nature of a writ of mandamus compelling the 1st Respondent
to formulate a due process to be adopted at all Customs inquiries within a
specified period of time, ensuring a fair hearing to those who are accused for
violation of the Customs Ordinance or any other written law, guaranteeing
suspects of their right to know the case against them and also their right to have
access to all the evidence the Customs intends to use against them before the
commencement of any proceeding against them as the Customs inquiries are
not regarded as fact-finding inquiries, but inquiries where sweeping powers
conferred in the inquiring officers to impose severe penalties and forfeitures on
suspect persons, failure to comply of which results automatic custody in the
remand prison.

Background of the case

The Petitioner is the Managing Director of a Company in the name of Mini
Products Private Limited who are the sole agents and distributors of Yardley and
Enchanter brand of cosmetics products which are imported from Malaysia,
Indonesia and Dubai. According to the Petitioner, prior to 2015/2016 budget
proposals he had imported the Yardley brand commodity Eau de Toilette under
the HS Code 33030020.

In November 2015 further to several changes made to the HS Code system by
the Customs Department the HS Code 33030020 was deleted from the system.
The Petitioner states that by the time the aforesaid changes were made to the
import tariff one of his shipments had arrived in the port and was pending
clearance for which the Petitioner had already obtained a pay order classified
under Code 33030020. By then, the said tariff had been removed from the
system and further to the instructions given by the Customs appraisers, the
Petitioner’s Customs House Agent had classified the said commodity (Yardley
brand Eau de Toilette) under the HS Code 33030010. According to the Petitioner,
all his shipments of Eau de Toilette imported thereafter, were classified under
that HS Code and all of them were released after having examined the goods
and satisfied with the HS Code 33030010 approved by the Customs appraisers.
Sometime thereafter, in March 2016 the Customs Preventive Officers had
detained one of the Petitioner’s cosmetics shipments alleging that the HS Code
33030010 assigned for the commodity was wrong. The Customs Officers had
alleged that the correct HS Code was 33030029. The Petitioner states that the
said allegation was manifestly unfounded as the final authority of the
determination of the appropriate commodity classification for customs



purposes was the Customs itself. It is the Customs appraisers who determine the
appropriate HS Code after the physical examination of the cargo. If there was
any lapse on the part of the Customs appraisers, the Customs Department
should take the full responsibility for such shortcomings and not the importer.

It is the case of the Petitioner that if there was any lapse on the determination
of the commodity classifications the proper process is to initiate proceedings to
recover the short levies under Section 18 (2) of the Customs Ordinance. The
Petitioner states that the Customs having realized that there was a lapse on the
part of the Customs appraisers informed the Petitioner that the commodity
classification approved by the customs appraisers was inappropriate for the
commodity Eau de Toilette and made an order to release the shipment subject
to the recovery of additional levies under the HS code 33030029. The Petitioner
had complied with the said determination and cleared the shipment on payment
of additional levies. Thereafter the same group of officers from the preventive
directorate had issued summons on the Petitioner requiring him to attend to
another inquiry into the same matter. At the said inquiry a request had been
made on behalf of the Petitioner to the 2" Respondent to inform the Petitioner
as to why he was summoned to attend the inquiry and the violation committed
by the Petitioner under the Customs Ordinance. But the 2" Respondent had
refused to comply with that request claiming that the aforesaid customs inquiry
was merely a fact-finding inquiry. The Petitioner states that in all cases of
disputed classifications detected after the release of the goods, the proper
procedure shall be to refer the matter to customs post clearance and audit
directorate for follow up actions. The Petitioner therefore states that the whole
process adapted against him to conduct a formal inquiry is not warranted by law
and amounts to abuse and exceeding or misusing of the powers vested in the
2" Respondent and therefore becomes unlawful and of no force in law. The said
decision offends the principle of reasonableness and fairness and is irrational.

The 1% to 3™ Respondents are seeking for a dismissal of this application for the
reasons stated in their statement of objections. The Respondents have taken up
the following preliminary objections.

01. The application of the Petitioner is premature, misconceived and has no
legal basis.

02. The Petitioner is guilty of misrepresentation and suppression of
material facts.



The Respondents in their statement of objections have annexed a copy of the
tariff which existed prior to 20.11.2015 marked R1 and a copy of the tariff which
existed as at 20.11.2015 marked R3. The Respondents state that it was identified
that Eau de Toilette (EDT) declared under item no.02 was misclassified and the
consignment was detained and investigations were carried out. By the Gazette
notification no. 1941/42 dated 20.11.2015 HS code 33030020 was split into
three sub headings 33030021, 33030022 and 33030029. The Eau de Toilette
should be classified under HS 33030029. The Petitioner had not described the
goods properly nor had he classified the goods under the correct HS code. The
Respondents state that the evidence suggests that the Petitioner had submitted
incorrect information to the customs with the aim of misleading the authorities
and obtaining an undue advantage. The Respondents state that soon after the
duty rates were increased for Eau de Toilette the Petitioner has declared Eau de
Toilette under the HS code 33030010 - “perfumes”. HS code 33030010 perfumes
was not changed by the abovementioned gazette notification. The fact that the
Petitioner had been previously declaring Eau de Toilette and Eau de Cologne
under the HS code 33030020 under the heading toilette waters establishes and
proves that the Petitioner had clear knowledge and was well aware that Eau de
Toilette and Eau de Cologne cannot be declared under the HS code 33030010 —
perfumes. The Respondents state that the Petitioner has declared Eau de
Toilette under the incorrect HS code and thereby evaded the payment of Rs.
1,807,965/-. According to the Respondents the investigations regarding seven
previous consignments reveal that the total duty and other levies evaded due to
the above incorrect classification amounts to 6,575,804.23/-. The Respondents
state that in view of the above findings the Director of Customs appointed the
2" Respondent to hold an inquiry with regard to the previous seven
consignments imported by the Petitioner and the Petitioner was summoned for
an inquiry after the investigations were concluded. The Respondents state that
according to section 8 (1) of the Customs Ordinance a customs inquiry is
conducted to ascertain the truth of the statements made. The Respondents
further state that the Petitioner’s Counsel was informed that the statements will
be read out soon after the commencement of the inquiry and all the evidence
will be made available for perusal when elicited and marked at the inquiry.

An inquiry initiated under Section 8 of the Customs Ordinance, is a fact-finding
inquiry, which is a precursor to a formal inquiry.

In the case of C. Czarnikow Sugar Ltd v P.S.M. Charles Director General of
Customs and another (C.A Writ 144/2018 decided on 16.10.2020) forfeitures
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were imposed not immediately after the Section 8 Inquiry but upon show cause
notices being served on the parties identified at the Section 8 inquiry. In the case
of Tennakoon v Director General of Customs and another C.A 856/2000
decided on 8.9.2003 after an inquiry under Section 8 (1) of the Customs
Ordinance a charge under Section 119 of the Customs Ordinance was framed
against the Petitioner and importer. After the inquiry, an order was made
declaring the vehicle in question forfeited in terms of Section 119 of the Customs
Ordinance.

Therefore, it is clear that the Section 8 Inquiry under the Customs Ordinance is
a fact-finding inquiry which is a precursor to a formal inquiry.

Section 8 of the Customs Ordinance reads as follows:-

8. Director-General may examine witnesses on oath. False oath deemed
false evidence.

(1)  Upon examinations and inquiries made by the Director-General, or other
principal officer of Customs, or other persons appointed to make such
examinations and inquiries for ascertaining the truth of the statements made
relative to Customs, or the conduct of officers or persons employed therein, any
person examined before him or them as a witness shall deliver his testimony on
oath, to be administered by such Director General or other principal officer, or
such other persons as shall examine any such witness, who are hereby
authorized to administer such oath and if such person shall be convicted of
giving false evidence on his examination on oath before such Director-General
or other principal officer of customs, or such other person in conformity to the
directions of this Ordinance, every such person so convicted as aforesaid shall
be deemed guilty of the offence of giving false evidence in a judicial proceeding,
and shall be liable to the fines and penalties to which persons are liable for
intentionally giving false evidence in judicial proceedings.”

Thus, it is abundantly clear that the purpose of a section 8 inquiry under the
Customs Ordinance is to ascertain the truth of statements made relative to the
Customs and the only penal section contained in that section is the penalty
prescribed for the offence of giving false evidence on oath.

The Petitioner is seeking to quash the decision of the Respondents to hold an
inquiry under Section 8 of the Customs Ordinance. That decision is not a decision
which affects the rights of the Petitioner. In the case of Rex v Electricity
Commissioner (1924) 1 KB 171, Lord Atkin expressed the following view:-
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“whenever any body of persons having legal authority to determine questions
affecting the rights of subjects, and having the duty to act judicially, act in excess
of their legal authority they are subject to the controlling jurisdiction of the Kings
Bench Division exercised in these writs.”

Wade and Forsyth in their book entitled “Administrative Law” — 10" Edition in
page 518 in discussing the question of issue of a writ of certiorari observed as
follows:-

“They will lie where there is some preliminary decision as opposed to a mere
recommendation which is a prescribed step in a statutory process which leads
to a decision affecting rights even though the preliminary decision does not
immediately affect rights itself.”

In Wood v Wood [1874] LR Vol: 9 Ex 170 it was held thus,

“this rule is not confined to the conduct of strictly legal tribunals but is applicable
to every tribunal or body of persons invested with authority to adjudicate upon
matters involving civil consequences to individuals.”

The decision of the Respondents to hold an inquiry under section 8 of the
Customs Ordinance is only a fact-finding inquiry and not a determination
affecting the rights of the Petitioner. It is only a precursor to a formal inquiry
which will be instituted, if there is sufficient material to do so, after issuing a
formal show cause notice/charge sheet.

Therefore, a decision to hold an inquiry under section 8 of the Customs
Ordinance is not a decision which leads to a decision affecting the rights of the
Petitioner. It is not an adjudication upon matters involving severe consequences
to the Petitioner.

Hence there is no decision affecting the rights of the Petitioner to be quashed
by a writ of certiorari and the application of the Petitioner is premature.

In the case of Ceylon Mineral Waters LTD v The District Judge of Anuradhapura
70 NLR 312 where there was no order of the District Court of Anuradhapura
determining the claim made to a motor car seized in execution of a decree of
that court, Abeysundere J held that if at the time Certiorari is applied for there
is no order to be quashed, that remedy will be refused for that reason alone.

In the case of Appapillai Amirthalingam v M.A. Piyasekera, Commissioner of
Elections and another reported in 1980 (2) SLR 285 where a member of the First
Parliament under 1978 Constitution died, but the Commissioner of Elections had
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not yet made a decision under Article 161 (d) (iii) to require the Secretary of “the
political party to which such member belonged to nominate a member of such
party to fill such vacancy”, it was held that there has necessarily to be a formal
decision or determination by the Commissioner requiring the Secretary of a
political party to nominate a member of that party to fill a vacancy in Parliament
before a writ of certiorari could issue quashing that decision or determination.
As that situation has not yet arisen, the application is premature.

DR. Sunil Cooray in his book entitled “Administrative Law” 4th Edition Vol. 2 at
page 1153 states thus, “For certiorari to issue, there must already be a
determination of rights and not a mere decision on a question of law which may
ultimately be the basis of the later determination of rights.”

The Respondents, in their Statement of Objections, have stated that the
Petitioner’s Counsel was informed that the statements will be read out soon
after the commencement of the inquiry and all the evidence will be made
available for perusal when elicited and marked at the inquiry. Therefore, no
prejudice will cause to the Petitioner at the inquiry.

For the aforementioned reasons, the application of the Petitioner for a mandate
in the nature of a writ of certiorari quashing the decision to hold the inquiry
must necessarily fail.

The Petitioner is also seeking for a mandate in the nature of a writ of mandamus
compelling the 1% Respondent to initiate proper action to recover the short
levies resulted from the lapse on the part of the Customs Department, in terms
of Section 18 (2) of the Customs Ordinance and credit same to the revenue and
not as penalties and forfeitures permitting the customs officers to appropriate
1/3 of such recoveries as cash reward.

The learned Counsel for the Petitioner has drawn our attention to the judgment
of Toyota Lanka (PVT) LTD and another v Jayathilaka and Others [2009] 1 SLR
276. The facts of that case can be distinguished from the facts of this case. In the
Toyota Lanka case, an officer of the Customs had made an order under Section
125 of the Customs Ordinance seizing 9 vehicles imported by the Appellant
Company. In that case, S.N. Silva C.J held that the mandatory consequences of
forfeiture that are penal in nature in Section 47 which states “but if such goods
shall not agree with particulars in the bill of entry the same shall be forfeited”
apply to a situation of concealment and evasion to pay duties as distinct from a
situation of misdescription and underpayment of duties. In a situation of



wrongful entry and evasion, since the consequence of forfeiture is by operation
of law, even if the officer had delivered the goods upon submission of Bill of
Entry, such goods may be seized at any subsequent stage in terms of Section
125. In a situation of misdescription and underpayment of duties, the proper
course would be to require the person concerned to pay “the duties and dues
which may be payable” being the statutory obligation of the importer in terms
of Section 47 or in the event of a short levy to recover the amount due in terms
of Section 18(2) and 18(3) or 18A of the Customs Ordinance.

It was further held that the forfeiture provided for in Section 47 would not apply
to a situation of a disputed classification of goods or an underpayment or short
levy of duties or dues. In such an event, the proper course would be a
requirement for payment of the amount due prior to delivery of goods or the
recovery of the amounts due in terms of Section 18.

By paragraph (d) of the prayer to the Petition, the Petitioner is seeking for a
mandate in the nature of a writ of mandamus to compel the 1** Respondent to
act in terms of Section 18(2) of the Customs Ordinance.

In the Toyota Lanka (PVT) LTD case cited above there was no situation of a
wrongful entry, concealment and evasion. It was a case of misdescription, a
disputed classification of goods or an underpayment. It is in such a situation that
the Supreme Court held that the proper course is to recover the amounts due
under Section 18 of the Customs Ordinance and the mandatory consequence of
forfeiture in Section 47 will apply only to a situation of concealment and evasion.

In this case, whether there is a concealment and evasion is a disputed fact. The
Respondents state that the Petitioner has submitted incorrect information to
the Customs with the aim of misleading the authorities and obtaining an undue
advantage. Earlier, previous to the change, the Petitioner had declared Eau de
Toilette and Eau de Cologne under H.S. Code 33030020 under the heading
‘Toilet Waters’. With the change of classification, H.S. Code 33030020 was split
into three sub-headings as 33030021, 33030022 and 33030029. H.S. Code
33030010 perfumes were not changed by the Gazette Notification. Therefore, it
is the case of the Respondents that the Petitioner had clear knowledge and was
well aware that Eau de Toilette and Eau de Cologne cannot be declared under
the H.S. Code for perfumes 33030010. Therefore, the 1% Respondent has a valid
reason to hold an inquiry under Section 8 of the Customs Ordinance to ascertain
the truth of the statements made relative to the Customs. Under those
circumstances, the Petitioner is not entitled to a mandate in the nature of a writ
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of mandamus directing the 1 Respondent to act under Section 18(2) of the
Customs Ordinance.

By paragraph (e) of the prayer to the Petition the Petitioner is seeking for a
mandate in the nature of a writ of mandamus compelling the 1°t Respondent to
formulate a due process to be adopted at all Customs inquiries. It is for the
Customs Department to adopt their own procedure in such inquiries in keeping
with the provisions of the Customs Ordinance and accepted legal principles and
it is inappropriate for this Court to issue a writ of mandamus in such a wide
sense.

For the aforementioned reasons, | refuse to issue a mandate in the nature of a
writ of certiorari as prayed for by paragraph (c) of the prayer to the Plaint. | also
refuse to grant mandates in the nature of a writ of mandamus as prayed for by
paragraphs (d) and (e) of the prayer to the Petition.

Application of the Petitioner is dismissed without costs.

Judge of the Court of Appeal

Mayadunne Corea —J
| agree

Judge of the Court of Appeal
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