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K. PRIYANTHA FERNANDO, J.(P/CA)

1. The accused appellant (hereinafter referred to as
the appellant) was indicted in the High Court of
Ratnapura for one count of murder punishable in
terms of section 296 of the Penal Code. Upon
conviction after trial, the appellant was sentenced
to death. This appeal was preferred against the
said conviction and the sentence.

2. The appellant had been living with the deceased as
husband and wife in a line room in the estate. The
appellant and the deceased have four children. The
three elder children had been living with their
grandmother. The youngest child, who was nine
months old at the time of the incident, was the
only child who was living with them. The evidence
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revealed that the appellant and the deceased had
constant quarrels between them. In the morning of
the day of the incident, the appellant had gone and
handed over the nine months old child to his
mother stating that the child has a stomach
ailment. The evidence also revealed that the
appellant had gone to his brother-in-law’s house
and tried to drink poison. The body of the deceased
was found lying dead inside the house (line room).
The autopsy has confirmed a blunt trauma to the
head as well as numerous cut injuries on her
genital area. The DNA evidence revealed that, the
hair that was found in the razor knife which was
recovered based on a statement made by the
appellant in terms of section 27 of the Evidence
Ordinance tallied with the hair samples taken from
the deceased. The case for the prosecution was
mainly based on the above circumstantial
evidence.

The learned Counsel for the appellant has urged
three grounds of appeal in his written
submissions. However, at the hearing of this
appeal, the learned Counsel did not pursue the
first two grounds of appeal but only the third
ground of appeal which was the alternative ground
of appeal.

Alternative ground of appeal
The appellant relies on the exception 4 to section
294 of the Penal Code.

It is the contention of the learned Counsel for the
appellant that as the evidence revealed that the
appellant and the deceased has had constant
quarrels, the appellant is entitled to get the benefit
from exception 4 to section 294 of the Penal Code.
The learned Counsel further submitted that,
although the appellant did not suggest the above
defence in his unsworn statement from the dock,
the learned trial Judge ought to have considered
the same based on the evidence of the case.




The contention of the learned Deputy Solicitor
General is that, when considering the injuries
caused by the appellant, he has taken undue
advantage and has also been cruel to the deceased
and therefore the appellant should not be entitled
to get the benefit from the exception 4 to section
294 of the Penal Code.

The exception 4 to section 294 of the Penal Code
provides,

“Exception 4 - Culpable homicide is not
murder if it is committed without premeditation
in a sudden fight in the heat of passion upon a
sudden quarrel, and without the offender
having taken undue advantage or acted in a
cruel or unusual manner.”

The exception 4 to section 294 of the Penal Code
was discussed at length in case of Kikar Singh V
State of Rajasthan 1993 AIR 2426 [12t» May
1993]. The above exception is similar to exception
4 of section 300 of the Indian Penal Code. In Kikar
Singh Indian Supreme Court held,

“The counsel attempted to bring the case
within exception 4. For its application all the
conditions enumerated therein must be
satisfied. The act must be committed without
premeditation in a sudden fight in the heat of
passion; (2) upon a sudden quarrel; (3) without
the offender having taken undue advantage; (4)
and the accused had not acted in a cruel or
unusual manner. Therefore, there must be a
mutual combat or exchanging blows on each
other. And however slight the first blow, or
provocation, every fresh blow becomes a fresh
provocation. The blood is already heated or




warms up at every subsequent stroke. The
voice of reason is heard on neither side in the
heat of passion. Therefore, it is difficult to
apportion between the respective degrees of
blame with reference to the state of things at
the commencement of the fray but it must occur
as a consequence of a sudden fight i.e. mutual
combat and not one side track. It matters not
what the cause of the quarrel is, whether real
or imaginary, or who draws or strikes first. The
strike of the blow must be without any intention
to kill or seriously injure the other. ...”

9. It was further held that,

“...The occasion for sudden quarrel must not
only be sudden but the party assaulted must be
on an equal footing in point of defence, at least
at the onset. This is specially so where the
attack is made with dangerous weapons.
Where the deceased was unarmed and did not
cause any injury to the accused even following
a sudden quarrel if the accused has inflicted
fatal blows on the deceased, exception 4 is not
attracted and commission must be one of
murder punishable under s. 302. ...”

10. To be entitled to the benefit of exception 4 to
section 294 of the Penal Code, it is a necessary
precondition that the evidence should reveal that
the appellant has not taken undue advantage or
acted in a cruel or unusual manner. The medical
evidence revealed that the victim has been
assaulted on the head until the skull was
fractured. Apart from that, her vaginal area has
also been cut with a sharp weapon for about six to
eight times causing heavy bleeding. Therefore, the
appellant has been unusually cruel to the victim
when he caused the above injuries.




11. Therefore, clearly the appellant is not entitled to
seek the benefit from the exception 4 to section
294 of the Penal Code. Hence, I find that the only
ground of appeal urged by the Counsel for the
appellant is devoid of merit. Therefore, the
conviction and the sentence imposed by the
learned High Court Judge is affirmed.

Appeal is dismissed.

PRESIDENT OF THE COURT OF APPEAL

WICKUM A. KALUARACHCHI, J.
I agree.
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