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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST 

REPUBLIC OF SRI LANKA 

In the matter of an Appeal made under 

Section 331(1) of the Code of Criminal 

Procedure Act No.15 of 1979, read 

with Article 138 of the Constitution of 

the Democratic Socialist Republic of 

Sri Lanka. 

 

Court of Appeal No:     Jude Washington Fernando 

CA/HCC/0206/2017 

 

High Court of Puttalam 

Case No: HC/04/2014              Accused-Appellant 

vs. 

The Hon. Attorney General  

        Attorney General's Department 

     Colombo-12 

          

  Complainant-Respondent 

 

 

 

BEFORE   : Sampath B. Abayakoon, J. 

     P. Kumararatnam, J.                                                                                                                                                                                                                     

 

COUNSEL                    : Mahinda Jayawardena for the Appellant. 

Azard Navavi, DSG for the Respondent. 
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ARGUED ON  :  04/08/2022 

 

DECIDED ON  :   31/08/2022  

 

 

  ******************* 

                                     

                                        JUDGMENT 

 

P. Kumararatnam, J. 

The above-named Accused-Appellant (hereinafter referred to as the 

Appellant) was indicted by the Attorney General under Sections 54(A) (b) 

and 54(A) (d) of the Poisons, Opium and Dangerous Drugs Ordinance as 

amended by Act No. 13 of 1984 for the Trafficking and Possession of 385.2 

grams of Heroin (Diacetylmorphine) on 08th February 2012 in the High 

Court of Puttalam.  

At the conclusion of the trial, the Appellant was found guilty on both 

counts and the learned High Court Judge of Puttalam has imposed a 

sentence of life imprisonment for both counts on 21st of June, 2017.  

Being aggrieved by the aforesaid conviction and sentence, the Appellant 

preferred this appeal to this court.      

The learned Counsel for the Appellant informed this court that the 

Appellant has given consent for this matter to be argued in his absence due 

to the Covid 19 pandemic. During the argument he was connected via 

Zoom platform from prison. 
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On behalf of the Appellant the following Grounds of Appeal are raised: 

1. The prosecution has solely relied on the evidence given by PW1 as it 

failed to call other witnesses who had participated in the raid. 

2. PW1 had not disclosed the best evidence to the court even though he 

had the information. 

3. There are contradictions on the evidence given by PW1. 

4. Judgment is not in conformity with Section 283 of the Code of 

Criminal Procedure Act No.15 of 1979.   

Back ground of the case 

On 07/02/2012 PW1 IP/Hiriyadeniya attached to the Police Narcotic 

Bureau had received information from ASP/SriLal also attached to the 

Police Narcotic Bureau about the trafficking of Heroin in the Kalpitiya area. 

Originally the information was received by SI/Abeysinghe attached to the 

Special Bureau of Kalpitiya Police Station. The PW1 had left for the raid 

along with 08 other police officers attached to the Police Narcotic Bureau 

after completing all necessary formalities. The team had left the Bureau 

around 17:00 hours. First the team had gone to the Katunayake Police 

Station to accompany ASP/Srilal. The ASP had travelled in his car along 

with PW1 and PC 50142. Meanwhile IP/ Bogamuwa with other police 

officers travelled in a van belonging to the Police Narcotic Bureau. 

First the team had gone to the Kalpitiya Buddhist Temple where they had 

met SI/Abeysinghe with his informant. Through him they had spoken to 

the informant Sadha regarding the purchase of heroin without revealing 

their identity as police officers. Thereafter Sadha had come to meet the 

police team. After convincing, Sadha had agreed to assist the police in the 

raid. As the informant Sadha told PW1 that the trafficker only sells drugs 

during the early hours on the following day, it was decided that the witness 

and their team would return the following day to make a deal. But the team 

had decided to remain there until the culprits were apprehended. PW1, 



 

 

4 | P a g e  

 

ASP, the informant Sadha and PC 50124 had remained in the car while 

other members remained in the police van. After some time, Sadha had left 

the vehicle. At 3.30 a.m. on 08/02/2012 the group of police officers had 

moved towards Kalpitiya and stopped near a circuit bungalow belonging to 

the Coast Conservation Department. The informant Sadha after speaking to 

a person over the phone, had remained with them until the execution of the 

raid. As the battery of the phone used by Sadha had run out, PW1 had 

given his phone to Sadha to continue the deal. They had to wait about 

nearly five hours to complete their mission. As Sadha was not aware that 

PW1 and his team were police officers, PW1 had discreetly disclosed their 

identity to Sadha. After persuasion, Sadha had agreed to help them to 

apprehend the Appellant. 

After contacting the other team, PW1 and another had proceeded to 

Mohaththuwaram for the final raid. At about 1.00 p.m. the Appellant was 

arrested at Mohaththuwaram with the contraband. Upon a field check, the 

contraband carried by the Appellant had reacted for Heroin 

(Diacetylmorphine). 

The production was in the custody of PW1 until it reached the Police 

Narcotic Bureau. Upon interrogation, the Appellant had revealed that the 

contraband seized from him belongs to a person called Delington Leema 

from Kalpitiya. PW1 and his team thereafter had gone to arrest the said 

Leema who was said to be a three-wheeler driver. He was arrested along 

with his three-wheeler. Thereafter, all had proceeded to the Police Narcotic 

Bureau and reached there around 12.00 midnight. Productions had been 

sealed thereafter and the process had taken up until 2.00 a.m. on 

09/02/2012. As such the sealed productions which had been marked as 

PR 46-47/2012 were kept in PW1’s custody until it was handed over to 

IP/Rajakaruna on 10/02/2012 at 17:30 hours. 

The person known as Delington Leema had been properly interrogated by 

the Police Narcotic Bureau before his release from this case.   
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Following the evidence of PW2, IP/Bogamuwa, PW4, IP/Rajakaruna and 

PW5 Government Analyst the prosecution had closed case.  

Defence was called and the Appellant had made a dock statement and 

denied the charges.                 

In all criminal cases, the burden is on the prosecution to produce sufficient 

evidence of each element of the alleged offense at trial. To prove beyond a 

reasonable doubt that the accused committed the alleged drug offence, the 

prosecution must have strong evidence. The accused has the right to 

present his own evidence and rebut the prosecution’s evidence, but is not 

required to do either to avoid a conviction. 

The Judge, or the members of the jury if there is one, cannot find the 

person guilty if they have a reasonable doubt about the accused person’s 

guilt. To convict, the Judge or the jury must believe that the only sensible 

explanation, considering all the evidence, is that the accused person 

committed the crime. After considering all the evidence presented before 

the court, If the judge or the members of the jury are unsure whether the 

accused actually committed the offence, the benefit of the doubt be 

awarded to the accused.  

In the case of Mohamed Nimnaz V. Attorney General CA/95/94 decided 

on 24/05/1995 held that: 

“A criminal case has to be proved beyond reasonable doubt. Although 

we take serious view in regard to offences in relation to drugs, we are 

of the view that the prosecutor should not be given a second chance to 

fill the gaps of badly handled prosecutions where the identity of the 

good analysis for examination has to be proved beyond reasonable 

doubt”.    

In the first ground of appeal the Appellant argues that the prosecution has 

solely relied on the evidence given by PW1 as it failed to call other 

witnesses who had participated in the raid. 
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According to Section 134 of the Evidence Ordinance, “No particular number 

of witnesses shall in any case be required for the proof of any fact”. 

This section of the Evidence Ordinance clearly lays down that no particular 

number of witnesses are required to prove or disprove the facts of the case. 

This section applies to both civil and criminal cases. This section is based 

on the popular maxim that evidence is to be weighed and not counted. 

There is no rule of law that the unsubstantiated testimony cannot be 

accepted. The rule is of prudence and whether it is to be adopted or not 

depends on the circumstances of each case. When the Courts are 

ascertaining the truth, the number of witnesses is not considered, but the 

quality of the evidence is taken into serious consideration. 

In this case PW1 had organised the raid after receiving the information 

from a police officer attached to the Special Investigation Bureau of 

Kalpitiya Police Station. Initially, the group of police officers travelled in a 

van up to Katunayake and the team split into two thereafter. PW1 had 

travelled in the official car of ASP/Srilal from Katunayake and PW2 

IP/Bogamuwa took charge of the remaining group in the van. Hence, two 

vehicles had been used to conduct the raid in the present case. 

Firstly, PW1 had met the informant who had given information to the 

officer at Kalpitiya Police Station. Through him they were introduced to the 

second informer Sadha and the raid was conducted upon the information 

provided by Sadha. Following the information provided by Sadha PW1 had 

decided to proceed to Mohaththuwaram in the car. Hence, the police party 

under the command of PW2 was stationed near the bungalow of the Coast 

Conservation Department Circuit. After a successful raid all of them had 

met near the Coast Conservation Department Circuit Bungalow again and 

PW2 had assisted PW1 to conduct further investigations. 

After the conclusion of the evidence of PW1, the prosecution had led the 

evidence of PW2.  



 

 

7 | P a g e  

 

Calling witnesses in a trial is the entire prerogative of the prosecution. 

In AG v. Mohamed Saheeb Mohamed Ismath CA/87/1997 decided on 

13/07/1999 Jayasuriya J. stated that: 

“There is no requirement in law that evidence of a Police Officer who 

has conducted an investigation into a charge of illegal possession of 

heroin, should be corroborated in regard to material particulars 

emanating from an independent source.”.    

In King v. Chalo Singho 42 NLR 269 the Court held that: 

“It must, therefore, be regarded well-established now, that a 

prosecutor is not bound to call all the witnesses on the indictment, or to 

render them for cross-examination. That is a matter in his discretion, 

but in exceptional circumstances, a judge might interfere to ask him to 

call a witness, or to call witness as a witness of the court”. 

In The Attorney General v. Devunderage Nihal decided on 12/05/2011 

R. K. S. Suresh Chandra, J stated that: 

“Therefore, it is quite clear that unlike in the case where an accomplice 

or a decoy is concerned in any case there is no requirement in law   

that the evidence of a Police Officer who conducted an investigation or 

raid resulting in the arrest of an offender need to be corroborated in 

material particulars. However, caution must be exercised by a trial 

Judge in evaluating such evidence and arriving at a conclusion against 

an offender. It cannot be stated as a rule of thumb that the evidence of 

a police witness in a drug related offence must be corroborated in 

material particulars where police officers are the key witnesses. If 

such a proposition were to be accepted it would impose an added 

burden on the prosecution to call more than one witness on the back 

on the indictment to prove its case in a drug related offence however 

satisfactory the evidence of the main police witness would be”.   
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In The Attorney General v. Devunderage Nihal decided on 03/01/2019 

Aluwihare, PC J., held that: 

a) “An accused can be convicted on a single witness in a 

prosecution based on a police detection, if the judge forms the 

view that the evidence of such witness can, with caution, be 

relied upon, after probing the testimony”. 

In this instant appeal, the prosecution had led the evidence of PW1 and 

PW2 to show how the police team prepared, gathered necessary 

information, acted on that information and arrested the Appellant with 

Heroin on 08/02/2012 at Mohaththuwaram, Kalpitiya. The learned High 

Court Judge had accurately analysed the evidence presented by both 

parties to arrive to his conclusion. Hence, it is incorrect to say that the 

learned High Court Judge had only relied upon the evidence of PW1 to 

come to his conclusion. Therefore, this ground of appeal has no merit.     

The second ground of appeal is that PW1 had not disclosed the best 

evidence to the court even though he had the information. 

Following the best evidence rule is very important  in criminal trials, as the 

criminal justice system considers that an accused to be innocent until 

proven guilty and the guilt of the accused has to be proved beyond 

reasonable doubt and not on a mere prevalence of probabilities, thus 

imposing upon the prosecution the obligation to adduce the best possible 

evidence to prove the guilt of the accused. 

Therefore, in proving the guilt of an accused, the investigating officers are 

duty bound to collect the best possible evidence and the public prosecutor 

is bound to present the best possible evidence to prove an alleged fact or 

circumstance leading to the commission of the offence. A failure to lead the 

best evidence thus makes the prosecution vulnerable to an adverse 

https://indiankanoon.org/doc/172217611/
https://indiankanoon.org/doc/172217611/
https://indiankanoon.org/doc/1291532/
https://indiankanoon.org/doc/1291532/
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inference being drawn against it, as such failure amounts to suppression of 

the best evidence. 

Under this ground the Counsel for the Appellant argues that the 

prosecution had withheld the evidence of the informant Sadha in breach of 

the best evidence rule. He further argues that the failure to call Sadha 

creates a serious doubt on the prosecution case and also give rise to the 

presumption under Section 114(f) of the Evidence Ordinance.    

Section 125 of the Evidence Ordinance reads: 

“No Magistrate or Police Officer shall be compelled to say 

whence he got the information as to the commission of any 

offence, and no revenue officer shall be compelled to say 

whence he got any information as to the commission of any 

offence against the public revenue or the excise laws.” 

E. R. S. R. Coomaraswamy refers to the case of Weston v. Peary Mohan 

Dass [1912] 40 Cal.898 at 920 in his much-acclaimed academic work by 

the name of ‘The Law of Evidence’ Volume II (Book 2) as mentioned 

below: 

“Section 125 is based on the principle that the public interest in 

the detection and combating of crime demands that those 

persons who are the channel by means of which the detection is 

made, should not be unnecessarily disclosed. If objection is 

taken under this section, it cannot be made the ground of 

adverse inferences against the witnesses”.  

Maintaining the confidentiality of an informant’s identity is a well-

recognized fact of great importance in the resolution of crimes pertaining to 

drugs. The police remain to gain information and leads from these 

informants that they may not be able to obtain from other sources. If police 

reveal the identity of an informant, they may not be able to obtain any 

further information from that person, and others may be afraid to serve as 
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informants due to the risk involved which often includes threats to life. In 

cases of this nature, preserving the identity of an informant is of utmost 

important for his safety as well as the best option for successful future 

investigations. PW1 in his evidence clearly explained to the court how such 

information is important in the detection of the trafficking of drugs. 

W  ( u;a ÞjH cdjdrñka wkdjrKh lrk lreKq u; úu¾YK ms<sn`o újD; 

wêlrKfha meyeos,s lsrSug yelshdj keye'  ryiska l< úu¾YK ;sfnkjd'  tu 

jd¾;d újD; lsrSug yelshdjla keye'  hï hï mqoa.,hskaf.a f;dr;=re iy u;a 

ÞjH iïnkaOfhka oS¾> úu¾YK mj;ajd udi 6"7 jir 2"3 .syska w;awvx.=jg 

f.k ;sfnkjd' 

(Page 160 of the brief.) 

Hence, not calling informant Sadha to give evidence on behalf of the 

prosecution has not caused any prejudice to the Appellant as PW1 had 

vividly explained to court how the raid was conducted with the information 

they had received from Sadha. Hence, this ground of appeal is also sans 

any merit. 

In the third ground of appeal the Counsel for the Appellant contends that 

there are contradictions on the evidence given by PW1. 

In his dock statement the Appellant took up the position that the Heroin 

detected did not belong to him. While he was waiting to obtain money from 

a person called Delington Leema he had been surreptitiously implicated in 

this case. 

According to PW1, Delington Leema was arrested along with his three-

wheeler and taken to the Police Narcotic Bureau where the officers had 

conducted a fair investigation and Delington Leema had been released 

upon the confirmation of his innocence.  

The Counsel for the Appellant advanced an argument that PW1 had kept 

the production in his personal locker for a considerable period of time 
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before it was handed over to PW4 and therefore, this raises a serious doubt 

over the productions of the case.  

According to PW1, after a successful raid they had reached the Police 

Narcotic Bureau and the productions had been properly sealed in the 

presence of the Appellant. The sealing process had gone up till 2.00 a.m. on 

09/02/2012. Thereafter the said productions were kept in his personal 

locker and the same was handed over to PW4/IP Rajakaruna on 

10/02/2012 at 5.30 p.m. In his evidence he had very clearly explained to 

court the circumstances and the reasons as to why he had kept the 

productions under his personal locker till it was handed over to 

IP/Rajakaruna. The evidence given by PW1 on this point is re-produced 

below: 

m%  (  Tn meh ;sia .kkla Tnf.a mqoa.,sl f,dlrfha fuu fydfrdahska ,. ;nd .;a;dh 

lshk tl hïlsis ld¾hh mámdáhg mgyeks l%shdjla @ 

W  (  úYajdih yd wdrlaIdj ;uhs kvq NdKavhl jeo.;a jkafka'  kvq NdKav oeïfï 

wdrlaId lr .ekSug'  ta kvq NdKavfha uqÞd ;eîfuka miq j.lsj hq;= ks,Odrshdg 

Ndr oS ;sfnkjd' 

m%  (  uqÞd ;nd Tn lghq;= wjika lr ia:dkfhka neyer hkjd kï th Wm fiajhg 

fyda wod, ks,Odrshdg fldmuK ksosu; fyda fjfyila ;snqkd jqk;a fjk;a 

ks,Odrsfhl=f.a Ndrhg Ndr oS ksis mrsos uqÞd ;nd mshjr .;a;d lshk tl ta 

wdldrfhka jqfka keye@ 

W  (  fjk;a ks,Odrsfhl=g Ndr fokjdg jvd uf.a f,dlrfha ;nk tl úYajdihs' 

m%  (  Tn lsõjd 2012'02'09 jk osk mdkaor 02'00g mqoa.,sl f,dlrfha iS,a ;nd f.or 

f.dia 2012'02'10 jk osk meh 17'30 g ta lshkafka iji 5'30g rdclreKd uy;dg 

Ndr ÿkakd lshd o@ 

W  (  Tõ' 

m%  (  fï fj,dj we;=,; fydfrdahska md¾i,h mqoa.,sl f,dlrfha oud ;sfnk  nj Tn 

,sLs;j oekqj;a lr ;snqkd lsõjd @ 
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W  (  uu igyka fhdod ;sfnkjd fmd,sia ia:dkfha ;sfnk whs'whs'î' fmdf;a 2012'01'06 

jk osk isg 2012'02'13 jk osk olajd mdúÉÑ lrk ,o whs'whs'î' fmdf;a'  tu 

fmdf;a meñKsfï igyka fhdod ;sfnk igyka wdrïN jkafka 358 jk msgqfõ 90 

fcaofha isg meh 2'00g'  wjika jkafka 366 msgqfjka'  th wjidkfha oS fuu kvq 

NdKav fmd'm' rdclreKd uy;dg Ndr foklï ud Ndrfha ;sfnk njg újD; 

igyka fhdod ;sfnkjd'  fï oekaùfuka miqj ia:dkdêm;s jrhd lefoõjd n,kak'  

meyeos,sj ;sfnkjd' 

m%  (  tfyu kï ia:dkdêm;s jrhd Wmfoia ÿkakd Tnf.a mqoa.,sl f,dlrfha fï jeks 

wjia:dj, NdKav ;nkak @ 

W  (  u;aÞjH ld¾hdxYfha oS ug meyeos,sj lshkak mq¿jka rdclreKd uy;d 

ld¾hd,fha isáhd lshd'  ug Wmfoia ÿkak wdldrh ;uhs kvq NdKav Ndr ks,Odrs 

fj; Ndr fokjd yer fjk;a ks,Odrsfhl=g Ndr fokafka keye lshd'  iuyrúg 

rdclreKd ks,Odrshd ld¾hd,fha ke;sj kvq NdKav Ndr fok wjia:d ;sfnkjd'  

Tyq fjk;a rdcldrshla i`oyd f.dia isákjd kï meh 17'30g oS,d ;sfnkjd'  

iuyrúg fjk;a rdcldrshlg f.dia meñKs fj,dj úh yelshs' 

m%  (  m<mqreÿ ks,Odrsfhla f,i úYajdi lrkafka fydfrdahska jeg,SuloS w;awvx.=jg 

.;a kvq NdKav ld¾hd,fhka uqÞd ;nd igyka fhdod wjika jQ miqj 

uy;auhdf.ka miqj ;j;a ks,Odrsfhl=g Ndr foklï fm!oa.,sl f,dlrfha ;nd 

.ekSu kS;Hdkql+, tlla lshdo @ 

W  ( Tõ kvq NdKav ks,Odrshdg fok f,ig'  1995 isg wjia:d ;=klos u;aÞjH 

ld¾hdxYfha rdcldrs l,d'  fuf;la ud úiska w;awvx.=jg .;a wjia:dj,os ud 

mqoa.,slj Ndr oS ;sfnkjd'  Wm fiajhg fkdfõ kvq NdKav Ndr ks,Odrshdg' 

m%  ( meh 30 la mud fjklï mqoa.,sl f,dlrfha tajd ;nd .ekSug wod,j fjk;a 

ks,Odrsfhl=g we;=,a fjkak nerso@ 

W  ( mqoa.,sl f,dlrhg fjk;a ks,Odrsfhl=g we;=,a ùug neye' 

m%  ( fjk;a wdldrhlska tkak mq¿jkao nerso lshk tflka h;=r uy;a;hd f.or f.k 

hkjd @ 

W  ( Tõ uf.a Ndrfha ;sfnkafka' 

m%  ( jykak wrskak mq¿jka @ 
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W  ( Tõ kS;Hdkql+,j Wiia ks,Odrsfhla oekqj;a lrk l%shdjla'  ld¾hdxYfha ia:djr 

ksfhda.j,ska wkqu; lr ;sfnkjd' 

m%  ( fmd'm rdclreKd uy;dg Tn ÿkafka mqoa.,sl f,dlrfhka wrf.k lshd igyka 

fhdod ;sfnkjo @ 

W  ( Tõ'  fufyu uf.a Ndrfha ;sfnk tajd Ndr fokjd lshd wdrlaIs;j ;sfnkjd lshd 

igyka fhdod ;sfnkjd' 

(Pages166-168 of the brief.)      

The evidence given by PW1 is clear and cogent and the defence could not 

mark a single contradiction upon his evidence. Furthermore, he was 

subjected to a lengthy cross examination. PW1 had vividly explained how 

this raid was initiated and concluded successfully. As the evidence given by 

PW1 was not tainted with contradictions, omissions and ambiguity, the 

Learned Trial Judge had accurately accepted the evidence of PW1 as 

credible. Hence, this ground of appeal also fails on its own merit. 

In the final ground of appeal, the counsel for the Appellant contends that 

the judgment is not in conformity with Section 283 of the Code of Criminal 

Procedure Act No.15 of 1979.   

Upon perusal of the Judgment, the learned High Court Judge had 

discussed all the evidence presented before him in his judgment. He had 

properly analysed and arrived at a correct finding. The judgment is in 

conformity with Section 283 of the Code of Criminal Procedure Act No.15 of 

1979. In this case the learned High Court Judge had the priceless 

advantage of observing the demeanour and the deportment of the witnesses 

led before him. Hence, this ground of appeal is also devoid of merit.     

I have scrutinised the evidence and the judgment of the learned High Court 

Judge and I am satisfied that the Appellant has been rightly convicted of 

the offence that was levelled against him.  
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Due to the aforesaid reasons, I am not inclined to interfere with the 

judgment of the Learned High Court Judge dated 21/06/2017. Hence, I 

dismiss the appeal and affirm the conviction and the sentence imposed on 

the Appellant.    

The Registrar of the Court is directed to send a copy of this judgment to the 

High Court of Puttalam along with the original case record.  

       

        

 

JUDGE OF THE COURT OF APPEAL 

 

SAMPATH B. ABAYAKOON, J   

I agree. 

     

       JUDGE OF THE COURT OF APPEAL 

   


