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N. Bandula Karunarathna J.

This appeal is from the judgment, delivered by the learned Judge of the High Court of Ampara,
dated 07.06.2017, by which, the 15t and 3™ accused-appellants, who are before this Court,
were convicted and sentenced to death for having murdered Ganapathipillai Kumaraswami
and Kumaraswami Thanganayagam alias Sellaiya Ranganayagam. The indictment dated
02.03.2009 was served on the appellants on 31.08.2009.

The 2" accused was not alive to face the charges levelled against him whereas the 15t and 3™
accused persons pleaded not guilty to the charges against them and elected a jury trial
whereupon proceedings commenced accordingly. Until 10.08.2015 the accused were not
provided with a Sinhala-speaking jury and the matter was postponed on several instances due
to lack of space in the Court Room to accommodate a Jury.

Since the matter had continuously been postponed due to various reasons the learned
counsel for the accused-appellants moved that the accused be tried before the learned High
Court Judge instead of a jury. The said application was allowed by the learned High Court
Judge and the trial commenced. In the indictment, 43 charges were levelled against the
appellants under sections 296,300,146 and 419 of the Penal Code read with section 32 of the
Penal Code.

The appellants were only convicted for charges 24 and 27 and were acquitted from all the
other charges against them.

Charge No.24 is as follows;

“that on or about 23.09.1997 within the jurisdiction of this Court, at Central Camp you
along with the deceased Abesekara Wannaku Arachchige Wasantha Kumara (2"
accused person) and several others unknown to the prosecution committed the
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murder of one Ganapadhipillai Kumaraswami which is an offence punishable under
section 32 reads with the section 296 of the Penal Code."

Charge No.27 is as follows;

“that on or about 23.09.1997 within the jurisdiction of this Court, at Central Camp you
along with the deceased Abesekara Wannaku Arachchige Wasantha Kumara (2"
accused person) and several others unknown to the prosecution committed the
murder of one Thanganayagam alias Sellaiya Ranganayagam which is an offence
punishable under section 32 reads with the section 296 of the Penal Code"

On 31.08.2015, the prosecution started their case and the following witnesses testified on
behalf of the prosecution.

Ganeshan Ravindran (PW 1)
Gunasingham Grawri (PW 2)
Ramalingam Yogeshwari (PW 3)
Sellaiya Mainawadi (PW 6)
Samithambi Thangapillei (PW 7)
Kaththamuttu Thangamma (PW 11)
Arulambalam Maheshwaran (PW 13)
Arulambalam Saraswathi (PW 15)
Arumugam Malar (PW 17)
Kadiramalei Arunachalam (PW 18)
Somanadan Ameerdam (PW 20)

Dr. K. Muruganandan (District Medical Officer) (PW 21)

Sunil Gamini Perera (Superintendent of Police Ampara) (PW 23)

Godewatta Arachchige Sundarapala (OIC - Police Station Central Camp) (PW24)
Nishantha Pradeep Kumara (Sub Inspector) (PW 26)

Wijayantha Bandara (Police Officer) (PW 31)

Witnesses Kalikutti Thangapillei (PW 4) and Welayudam Perimbaraja (PW 5) were not alive
during the trial and their evidence given at the non-summary inquiry (10869/NS/97) were
adopted under section 33 of the Evidence Ordinance, through the Court Interpreter Mudliyar.
At the end of the prosecution's case, no witnesses were called by the defence. However, the
15t and the 3™ accused persons made dock statements and concluded their case.

After hearing oral submissions from both parties, the learned High Court Judge fixed the

matter for judgement and it was delivered on 07.06.2017. By that judgment dated

07.06.2017, the accused-appellants were acquitted from 41 charges but convicted for charges

No 24 and 27 in the indictment as aforesaid and sentenced to death. Being aggrieved by the
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said conviction and sentence of the learned High Court Judge of Ampara, the accused-
appellants filed the instant appeal.

It is important to note that, 18 witnesses gave evidence on behalf of the prosecution. Only
PW 1 and PW 5 gave direct evidence against the appellants. In his oral submissions, it was
admitted by the learned State Counsel that this case is solely based on the evidence of PW 1
and the other witnesses were summoned only to prove the background of the case and to
prove the damages caused to the property.

The prosecution's main witness was Ganeshan Ravindran (PW 1) and he stated that this
incident happened on 23.09.1997 when he was only 16 years old. While he, his parents and
his younger brother were at home, around 2.00 pm they had heard gunshots from outside
and when they had gone out to look they had seen about 50 policemen setting fire to the
houses. He stated that about 3 people came near their gate and called all the family members
near the gate. The 3™ accused person had assaulted him and the 2" accused person had shot
his mother's leg (Thanganayagam alias Sellaiva Ranganayagam) and father's head
(Ganapadhipillai Kumaraswami).

Being frightened by the said actions of these people, his younger brother had run towards the
banana trees and thereafter he had also fled the scene. On the following day, he identified
the bodies of his parents at Kalmunai hospital and the funeral was done at the Senakuduirippu
village. He stated that before giving evidence at the High Court, he was summoned before the
Magistrate Court of Kalmunai and had participated in several identification parades and was
able to identify three people connected to the alleged incident which happened on
23.09.1997. In his evidence-in-chief and his cross-examination, for the questions raised by
both counsel the witness has answered that it was the 2" accused who shot his parents and
he was not present in the High Court.

Welayudam Perimbaraja (PW 5) was not alive during the trial and his evidence given at the
non-summary trial (10869/NS/97) was adopted as per section 33 of the Evidence Ordinance
and that evidence was recorded through the interpreter mudliyar. In his testimony at the non-
summary trial (10869/NS/97) he had stated that this incident happened on 23.09.1997
between 1.00 pm and 2.00 pm wherein he had heard gunshots and a commotion and had
gone towards the scene. According to him, 20 to 25 policemen from the Central Camp Police
Station were setting fire to houses and shooting people. He had further stated that four
people in police uniform had come towards him and he was shot twice. The person who fired
during the particular incident was not among the accused persons, present in Court. In his
evidence, he had further testified that he was summoned to the identification parade held at
the Magistrate’s Court, although the accused were present in the parade, he had feared to
identify the accused during the identification parade.

Dr. K. Muruganandan (PW 21) testified in the High Court and said that he was the District
Medical Officer who was attached to the Kalmunai hospital on 24.09.1997 and conducted the
autopsy of Ganapadhipillai Kumaraswami and Thanganayagam alias Sellaiya Ranganayagam.
The relevant autopsy reports were marked through this witness as P 2 and P 4. In his evidence,
it was revealed that both the bodies were identified by Ganeshan Ravindran (PW 1) who was
the son of the deceased and according to his autopsy report the deaths were caused due to
fatal injuries to the brain, loss of blood and convulsion caused by gunshots.
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Godewatta Arachchige Sundarapala (OIC, Police Station, Central Camp) (PW 24) was the
officer in charge of the Central Camp Police Station during this period. In his evidence- in-
chief and his cross-examination, he had stated that the alleged first incident took place in the
night of 23.09.1997. In his re-examination, he had stated that it was during noon that this
present incident happened. He had also stated that during the period concerned there were
around 600 policemen under his command and the accused were among them. According to
him the 15t accused was assigned to the minor offences branch and the 3™ accused was
trained to activate the generator in case of sudden terrorist attacks. Further in his evidence,
it was revealed that both the 2" and 3" accused were on duty at the police station during the
night of 23.09.1997.

He had further stated that firearms like T56, S 84 and SLR were issued to the police officers
during that period. Although the police asked for a government analyst report to identify the
nexus between bullets found at the crime scene and the firearms issued, no government
analyst report was issued regarding this incident. All the police officers who were attached to
the central camp police station on 23.09.1997 were confronted with identification parades
held at Magistrate’s Court Kalmunai and only these accused were identified by the witnesses.

Wijayantha Bandara (Police Officer) PW 31 was one of the investigating officers who went to
Kalmunai hospital with the Chief Investigating Officer Nandadasa (PW 25) who was not alive
at the time of the trial. He, had stated that at the hospital he took statements from three
witnesses and PW 1 was among them. It was revealed from the cross-examination that in the
statement given by PW 1 there was no mention of the identification of the assailants or his
ability to identify the accused persons.

As the learned Counsel for the accused persons admitted the holding of the three
identification parades relevant to this matter, the reports of such parades were marked and
produced without calling the witnesses who conducted the said parades. After the case for
the prosecution, the two accused persons gave statements from the dock and concluded their
defence case.

The 1%t accused person gave a dock statement and stated that he worked at the Central Camp
Police Station for 6 years and he is married to one Shriyani Jayanthi Kumari who resides at
No. CC 21, in front of the Central Camp Police Station. He was known to the villagers as a
policeman and that is how he was identified at the identification parade. He further stated
that he had no connection to this crime and on 23.09.1997 he worked at the Central Camp
Police Station assigned to the minor offences branch and he had made his notes regarding
the official duties done by him on 23.09.1997.

The 3™ accused person gave his dock statement and stated that he worked at the Central
Camp Police Station for 5 years and on 21.10.1998 he was transferred to Vavuniya and on
20.09.1999 he was summoned for an identification parade almost two years after the alleged
incident and he was identified thereafter. He further stated that he had no connection to this
incident.

On behalf of the 1%t accused-appellant, learned President’s Counsel argued whether the
identification of the accused was properly constituted during the trial. He argued that the
identification parade held at the Magistrate's Court was not conducted properly and the
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prosecution failed to follow the proper procedure regarding the identification parade. Among
other witnesses, only PW 1 identified the appellant but after confirming the identification by
PW 1 he was never asked about the actions committed by the appellant pertaining to the
alleged incident which is a fatal error done by the prosecution.

In the case of Abeysekera vs. The Attorney Generals 1981 (1) SLR 376 it was held the
importance of an identification parade was as follows;

"Identification parades are held to enable persons to identify suspects who had not
been known to them earlier. It is therefore of the utmost importance that the
identifying witnesses should be called as witnesses at the trial and asked the specific
guestion as to whom they identified at the earlier parade. The best evidence is not
obtained by simply asking the officer who held the identification parade to testify as
to who identified whom."

It was further argued that after the identification parade the appellants objected to the
parade by raising the concern that they were taken to the parade uncovered and the
witnesses had the opportunity to see them before the parade. The learned High Court Judge
never considered this objection in his judgment. It was revealed from the evidence at the trial
that the appellants were known to PW 1 and the other villagers even before the identification
parade was held as policemen at the Central Camp Police Station who are residing in the same
village. However, this fact has never been considered by the learned Trial Judge.

Dock statement of the 1t accused appellant at page 379 of the brief is as follows;

O® PO MmEHS @B B umed ghIE VIO N WICWLHE G528 WEo SDIBA.
5O¢ ® O8O WEHS a8k 92880 B.8. 58Om B8med 8880 GwiB ¥wsiB m©8
BO® HO EDIBA 8Dy DRI BIVes. & e¥nd e J Hoimed esiBed BEaBen
DRewsy 0 MY 09857 95y, ?

Evidence in chief of PW 1 at page 176 of the brief is as follows;

y 997 0Bl BElsT BwuEr »O5Y @0%®¢ oS en?
S ©0e® emBd dlmes Bedm B YT 98 eudde meno.

y el domed O no@xle?

c . Os® mefo.

g O® 0Bl BRSs n0sT 80 eud ¢ BedmrDeg?

S : ®D.

The Counsel for the defence admitted the parade notes and marked them as admissions
under section 420 of the Criminal Procedure Code. On behalf of the 1t accused-appellant,
learned President's Counsel submitted that even though the parade notes were admitted, it
doesn’t mean that the identification parade itself is admitted by the appellants. Therefore,
his argument was that the learned High Court Judge had erroneously considered this
admission as an admission of the identification of the appellant and delivered his judgement
erroneously.
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The judgement of the learned High Court Judge on page 479 of the appeal brief is as follows;

“538 8w ed@ ¥EINBe® ewcdY wit8, 8ecFNLNDBBRLY @ICD 51 58 By
Bo®® e 420 DoIBwe and B8ewnm ym. BEwxisvn mJien 8y § woeqs. I
3O VWO BRe® eddged 8OEm BBOS SBe 988y »c m». & and S8
OHS ¥ B8 v gBedIcrn BOAID DGOE Bgmel dFBWG D5 S8BT D @Sy
@d.”

Admission of the parade notes by the defence on page 231 of the appeal brief is as follows;

“©BDi8 B e®® YOO ¢ ¥ ®ME vlndw @28y BB gedtBHD §1B WO
38m0w drnews’ enineO #B Hemwrled Wi Be® @ucdy D8 03 =
28®5TVewsT DFBwB VB @MW DO EVcDew!sT ¢ 8350."

It was revealed from the evidence of PW 1 that the appellant was known to him even before
the alleged incident but had failed to make any statement in this regard in his 1% statement
at the Kalmunai hospital. The learned President’s Counsel stated that this has ultimately
impeached the credibility of the identification made by PW 1.

Evidence of PW 31 who was the investigating officer who recorded the statement at hospital
at page 333 of the brief is as follows;

86 : O® 238w @7m® OO wat8ed 8wy edmOe Yed Bwod ¥ ©D0 ed&
Qed Y BesI ¥y ¢s¥esy 53 BBE. (9O yadm@d ¢dws exneed.)

g »85I0 g5 Yymred, @00 M 8wid mYE 008 BDed B o Bes
Beadnde?

(@} O

The defects which prevailed in the identification parade notes which were admitted by the
defence proved that the police has failed to conduct a proper identification parade. Further,
the learned President’s Counsel submitted that since the accused were known to the
witnesses even before the alleged incident took place, the parade serves no useful purpose
and has no evidential value. It is further submitted by the learned President’s Counsel that
due to the aforementioned defects, the identification is reduced to a mere dock identification,
which ultimately questions the proper identification of the appellant.

It is important to note that the concept of dock identification was broadly discussed in
Kokmaduwa Mudalige Premachandra and Two Others vs Attorney General CA-HCC 39-
41/1997 where Justice F.N.D Jayasuriya held that;

"Justice Wijesundara in Gunarathna Banda's case (an unreported decision) which is
referred to by the author E.R.S.R Coomaraswamy, Law of Evidence Volume (), has
referred to a series of English and foreign judgements where the view has been
expressed that it is against prudence and wisdom to proceed against an accused
person in a criminal case on mere dock identification. Justice Wijesundara has
followed this development of the law in foreign jurisdictions and recommended to the
Trial Judges that they should adopt this rule which prevails in a foreign jurisdiction. In
the circumstances, we set aside the findings conviction and sentence, imposed on the
37 accused-appellant and acquit the third accused."
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The identification of an assailant and connecting him with the crime after a fair trial is an
integral element of a criminal trial. E.R.S.R Coomaraswamy in his work “Law of Evidence”
qguoted both R Vs Orton and Wills regarding the issue of identification as follows:

"A party's identity with an ascertained person may arise both in civil and criminal
cases. The question of identity is particularly important in criminal cases. Identity may
be proved or disproved by direct testimony or opinion evidence or presumptively by
circumstantial evidence. Criminal law insists on proper identification. Cases have
shown that what is supposed to be the clearest intimation of the sense, is sometimes
fallacious and defective"

Whereas in R Vs Turnbull (1977) Q.B. 224, the court held as follows:

“Whenever the case of an accused person depends wholly or substantially on the
correctness of one or more identifications of the accused which the defence alleges
to be mistaken, the Judge should warn the jury of the special need for caution before
convicting in reliance on the correctness of the identification.”

“He should instruct them as the reason for that warning and should make some
reference to the possibility that a mistake. Witness could be a convincing one and that
several witnesses could all be mistaken.”

Further, in the decided case Wijepala vs The Attorney-General 2001 (2) SLR 45, it was decided
that;

"The evidence of the sole eye witness raised a strong doubt as to the guilt of the
appellant and the court should have given the benefit of that doubt to the appellant.”

The learned President’s Counsel argued that as supported by the case law mentioned above
there is reasonable doubt regarding the identification of the appellant which the learned High
Court Judge had failed to consider.

It is important to note whether the common intention of the accused has been properly
evaluated. Under section 32 of the Penal Code, common intention is defined as follows;

"When a criminal act is done by several persons in furtherance of the common
intention of all, each of such person is liable for that act in the same manner as if it
were done by him alone".

To prove common intention, the prosecution has to prove participatory presence,
prearrangement and the sharing of the murderous intention of the accused-appellant.
Whereas in the instant case, the prosecution failed to do so but the learned High Court Judge
without evaluating any evidence pertaining to the common intention erroneously imposed
liability on the appellant under section 32 of the Penal Code. This wrongful evaluation of
evidence by the learned High Court Judge can be demonstrated as follows;

Page 456 of the appeal brief is as follows;

“D®10d ©@c@8wsIO 008 mPed gdmomed 5B @¢dm dTBWC6. @®® BB
gededmo D 008ed DusI®) B0 @D. e®® SFAWS; W EdSTHO HBIOB
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B B®S 20 B8WS ¢33 BT VDO WEBNeem 1.8 gD 8O SRS
O® dOmed yeent di&8d mmEmaes.”

In Raju and Others v A.G 2003 (3) SLR 116, Justice Edirisuriya widely discussed the law
pertaining to common intention and held as follows;

"It seems to me that the learned Trial Judge has failed to refer to the required mental
element which is the murderous intention to constitute the offence of murder. In the
case of King vs Assappu 16 NLR 413, Dias J. sitting with Nagalingam, J. and Gratiaen, J.
held that in a case where the question of common intention arises the Jury must be
directed that

(i) The case of each accused must be considered separately.

(ii) The accused must have been actuated by a common intention with the doer
of the act at the time the offence was committed.

(iii) The common intention must not be confused with the same or similar
intention entertained independently of each other.

(iv) There must be evidence either direct or circumstantial of pre-arrangement or
some other evidence of common intention.

(v) The mere fact of the presence of the accused at the time of the offence is not
necessarily evidence of common intention.

Justice Sirimanne in the case of Punchi Banda vs The Queen 2003 (3) SLR 116 refers to the
legal principle laid down in King vs Assappu (supra) that a common murderous intention must
be shared before a person can be convicted of murder on an application of section 32 of the
Penal Code."

It is established law that the prosecution has to prove the participatory presence,
prearrangement and sharing of murderous intention among the accused to establish the
common intention under section 32 of the Penal Code. Whereas in this instant case, the
learned High Court Judge had erred in law by considering the mere presence of the appellant
as the common intention of the appellant.

The learned President’s Counsel for the 1%t accused-appellant submits that the actus reus of
the appellant has not been established properly. In this matter, the prosecution failed to
establish the common intention of the appellant. Therefore, it is mandatory to prove both the
mens rea and the actus reus of each accused separately to impose criminal liability on them.

In order to establish a criminal case, the prosecution has to establish the basic elements of a
crime and without proving the physical element of a crime a conviction cannot stand. In this
instance, with regard to the 15t accused-appellant no direct or indirect evidence was produced
to prove any action committed by him. Whereas the following portions of evidence make
clear that the actus reus of the 1% accused-appellant was not properly established by the
prosecution.

Evidence in chief of the PW 1, page 183 of the appeal brief is as follows;
y I Beslest usgdm 8Bmo 0@t med B Onme?
C Q97T @0 OO $D yocess sgdm dFBmo.

Page 9 of 18



: IOm BB™S ?
. 0 8WJS ¢BIB emvN.
! 20 dememE VO BOD, DY D¢ 0D BDeD?

: @900, »BI®0 @D BIDo.

¢ 0o e o @

: @830 wmed 5B 0¢edB dFB®C »OTedg®®O, HEI50 ed8 B
DOt 08¢?

@ : ®D.
Cross-examination of the PW 1, page 350 of the appeal brief is as follows;

Y ! »0edgd®®0, mTHO 08 B NI @® ded 5y BwEr BDD
@x53¢?

e »d.
Evidence of PW5 during the non-summary trial, page 351 of the appeal brief is as follows;
Y Q90 008 Buy emvn 008 83w O BwsIn?
S 90 ecen ¢ ®0 D8 Buy emvn 008 prveesn gmed ux.
Y 2RO D8 Bwm eDEIed wmd egenm s 8Iwag?
C 2D ed8 Buy emvn 008 5.

Careful consideration of the judgment shows that the learned High Court Judge had wrongly
evaluated the evidence in his judgment. Some factual findings used by the learned Trial Judge
in his judgment never emanated from the evidence at the trial although those facts were
included in his judgment.

Page 471 of the appeal brief is as follows;

‘@D DB @08 m1g DDO Ry DO o oz ¢ BA 309w vmeny 32 DosIBw@
820 9 BB H8nwsy 88 ¢dr 68T 8GO B3 & BoE WIVIEDSY Yu® T,
B¢ 8VIBTOBE @220 Hwrzmd 8nIBFdes By 900 by 88" O8xsT ¢& edi¢rxn
8300000 BIMEBST @ISO Rl & .

This fact regarding the 15t accused-appellant assaulting the PW 1 was never revealed from the
evidence of the trial. However, PW 1 in his evidence directly testified that the 1% accused-

appellant was merely present at the scene and it is the 3™ accused-appellant who assaulted
him.

Evidence in chief of the PW1, page 183 of the appeal brief is as follows;
: J BosTert sgds O3B e@msle wed B O@mme?
: 9T 8@® OO §od yocews sgdm dFBWa.

! YO BFB®S ?

o €« o @

. ©0 8w ¢5¥B emn.
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The learned High Court Judge erroneously included these unproved facts in his judgment.

He considered the admission of the identification parade notes under section 420 of the
Criminal Procedure Code as an admission of the identity of the appellant and confers his
judgement based on that wrongful premise. This is reflected in the following portion of the
evidence.

Admission of the parade notes by the defence on page 231 of the appeal brief is as follows;

680088 e®® H»QDOD ¢eRD B 8wE B8ndw 98yt BEOO gedt8HO g8 Wi
38m0w drnews’ enineO #B Hemwrted Wi Be® @ucdy D8 03 =
8@ Vewst OBw6 VA E@MOD DO EWICDEwWsY (5T B325300.”

The judgement of the learned High Court Judge on page 479 of the appeal brief is as follows;

“538) B0l VOB E® 85Oy 88 SedfDBIDBE LY @ISO §BdIR HHE B
Bo®® smes 420 DnsIBw and BEewm g1». BEnsIvn woen ¥y § woens. I
3O VOB e® e10d] EOEm BBOR S3Bw 988y »c mm. & gnd B8 wnd
0 B8Bowm gle0d¢sn B8ORS O6¢ weE OFTBMG DT SBHIO O ¥y ©d.”

The following sentence shows that wrongful evaluation done by the learned High Court Judge
ultimately unfairly prejudices the appellant. Page 470 of the appeal brief is as follows;

“08xYesT W eBORG%H W wIHBHOBT ODFTBMGOE 8D Lowmed 83 DD
Besd 02538 8 BIO wo Do wgznnBe® escdgdRE ey 8 BIO v xR ed
@800g wd %A ES.”

It was the contention of the learned President’s Counsel that in this matter a weak
investigation was conducted by the investigating officers. Even a government analyst report
was never produced in Court. However, without giving such an advantage to the defence, the
learned High Court Judge has erroneously considered those unproven facts as established
facts, in his judgement.

Evidence in chief of the PW 24 at page 289 of the appeal brief is as follows;
g S Seudtem D8O godig e BweRo ¢53500¢?
c 1 Deu® ¢sTesy mwr.

Y 00 c0® »YD ©@dTVews’ Bv¥E gdWmimed, OO WEYesY Lowedyrn
g8 mowmed w8 i ¢dEed, seudlem DEGD ©BOIBTVewsT BB
@00 & edmemO By eni?

¢ Byeed oywr.
In the Judgement page 470 of the appeal brief is as follows;
BT BD™GD5I0 BB gD Bmst mS @18 O Dy S8.
OO OIed Ocenwe BBGSOEsTY § ndI@ Bes DO Sy BO.

When considering the above 2 sentences it is very clear that the learned High Court Judge
created a wrongful nexus between the deaths and the appellant without any supportive
evidence and made a serious error in his judgement.
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Another argument raised by the learned President’s Council on behalf of the 1% accused-
appellant was that the learned High Court Judge has not properly evaluated the dock
statement made by the appellant.

The appellant gave a reasonable explanation regarding his identification at the identification
parade by PW 1 and it corroborates with the evidence of PW 1. However, the learned High
Court Judge has failed to properly evaluate the dock statement in his judgement.

The dock statement, at page 379 of the appeal brief is as follows;

“©® e mePo ewvIB Blumed gdoig VMO D8 WIRWE $88 WEs LDIBA.
BO¢ ® O8O WHS eBBw 92880 B.8. B8Vm B8B8med 888 GwoB ¥wsiB m©8
BO® »HOB 8Dy ORI 83T esy. & efnd Besn & ddimyed ewrBed BEeBuxn Dnewsy
®90 @985 1YY"

This version of the appellant is corroborated by the evidence of the PW 1.

Page 176 of the appeal brief is as follows;

gy 97 0B BeadsY Bwe@ »Os5T 00w HEmnnsIesy?
¢ 0ed® emBd domenl Beds Bw 85T 98 eddwe meo.

y el domed O n@xle?

C . Ds® m»eo

g O® 0B B8 nOsY 80 evd ¢ Bedmdag?

S : ®D

The appellant's explanation with regard to his alibi corroborates the testimony of PW 24 and
the learned High Court Judge has failed to evaluate properly the alibi of the appellant in his
judgment.

The dock statement at page 379 of the appeal brief is as follows;

“1997.09.23 2» @Di8A, OO ®W® WmeHS el dowmmed 8o B ®wE gowwd
3GBDO Gotszn8 e BD®AB. & Gresmn8 WO @DFGIed gO @B EBISHS
20WsY oo Sred Srv wOWST DHLE FRECHS MO Bewmdr 0188, 8 89D,
edcw, @D Bmm W BDIBA. @® B{Bw »EST O e Hoimw e 83 O
28250 D57 e3D:18A3.”

Evidence in chief of the PW24 at page 296 of the appeal brief is as follows;

gy Qe Bem ¢ded 3 @® 9550nnsIm BRDBST Re e imyed Grsmnd mEag?
e dewndad.
Y Qe Bem g08nedd & B85 Bw Bus el 950 »@wd 88nx

el BEBw® CoximnBumd BOmS 98weg?
& . Beds Grszndwemd Botmd wiBed mywg
g I and 9977 emewne B8ied dw Bwm ¢ded?

Page 12 of 18



c 08 Busy BRDBw0 ©0 @mm 91000 80 818wE Swin BBed® g.rned
CosznBed @wd 83wa.”

In Arivadasa Vs Queen 68 CLW 97, T.S Fernando J held as follows;

e if the jury believed the accused evidence he is entitled to be acquitted;
e accused is also entitled to be acquitted even his evidence, though not believed was
such that it causes the jury entertain a reasonable doubt in regard to his guilt.

In Martin Vs Queen 69 CLW 21 T.S Fernando J held as follows;

"Even if the jury declined to believe the appellant’s version, he was yet entitled to
acquit on the charge if his version raised in the mind of the Jury a reasonable doubt as
to the truth of the prosecution’s case.”

In the case of Dayananda Lokugalappaththi v The State 2003 (3) SLR 362 the Court of Appeal
held that;

“...in respect of an alibi what is expected of the defence is merely to create a doubt
in the mind of the court, if the alibi is accepted or even if it is not accepted yet if there
is a doubt created in the judge’s mind, the prosecution shall fail. The trial judge has
considered the defence evidence of alibi and weighed it in the balance with the
prosecution evidence and has rejected it ..."

It is my view that the learned High Court judge has failed to weigh the evidence of alibi against
that of the prosecution and as such failed to consider whether a doubt has been caused by
the accused-appellant with regard to his presence at the time of the commission of the
alleged offence which is a complete violation of the law.

Another important argument was raised by the learned counsel for the 3™ accused-appellant.
It is the suspicious circumstances under which the accused were initially made suspects, in
this case, that has not been correctly evaluated by the learned Trial Judge. There had been 3
separate ldentification parades within a span of 2 years of the incident. Identification of the
accused in the said parades could be summarized below.

15t parade which was held on 23.10.1997, Ranpattige Gamini Kumarasinghe was identified by
P.WO01

2" parade which was held on 26.10.1998 (after one year)

Wannakku Arachchige Wasantha Kumara was identified by a witness. But in the report, it was
not mentioned by whom.

3™ parade which was held on 20.09.1999 (after two years) Nimal Karunarathna was identified
by P.W 01.

It was revealed that none of the witnesses had named any suspect in their statements to the
police.

Therefore, according to PW 25, ASP Sundarapala who was in-charge of the investigation, all
600 police officers who were at the ®2x3® ®¢§J police camp were "listed for Identification
parades.
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Page 306 of the appeal brief is as follows;
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Witness PW 25 further stated that he was transferred out 3 days after the incident and does
not know what happened to the planned parades.

Page 307 of the appeal brief is as follows;
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Under the said circumstances, a serious question arises as to how only the 6 suspects were
chosen out of the equally eligible 600 candidates to be produced at the above three
identification parades. It is evident that only three parades have been conducted. There is no
explanation as to why it took 2 years to complete the three parades. There is also no
explanation as to how only 4-5 witnesses were chosen for each parade. What should have
been done was to produce all 600 police officers, even in batches for separate identification
parades at which all witnesses could have been given opportunities to identify the
perpetrators. Therefore, a grave suspicion arises about whether the investigating authorities
have used the accused to close the investigations and whether the purported identification
could have been set up. The learned Trial Judge has failed to evaluate the vital effect of the
illegality in choosing the accused persons and three others as suspects without any evidence.

The 3™ Identification parade should have been rejected totally by the trial judge for two
reasons.

(i) 1t was held after an unexplained lapse of 2 years from the incident.
(ii) The failure to question and record from the witness as to the conduct of the identified
suspect at the alleged incident.

Mandatory requirements for an Identification parade have been well settled in law as per the
following authorities.

Roshan Vs Attorney General 2011 (1) SLR 365

e The identification parade, if it is to be of value, must be held at the earliest
opportunity, so that the impression of the witness remains fresh in his mind and he
does not have the chance of comparing notes with others.
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e The witness must be questioned and his description according to his recollection of
the perpetrator extracted and recorded before he is invited to examine the parade
and point out the perpetrator.

e Inview of the provisions in Article 13(3) of the Constitution recognizing the right of an
accused person to a fair trial by a competent court, evidence of improper
identification must be excluded if the court is of the view that its admission would
have an adverse effect on the fairness of the proceedings.

Perera Vs the State 77 NLR 224

The proper procedure that the magistrate should have adopted is as follows;

e That the Magistrate should have held several parades

e He should have asked the particular witness to identify any suspect if he was in the
parade

e If a witness pointed out any person, then only Magistrate should ask the witness
whether that accused whom he pointed, out did anything.

e If so the details of what he did

AG Vs Weerahenndige Joseph 1992 (2) SLR 264 the proper procedure stated by Walgampaya
J (in Perera vs state) should be taken as the laying down of the inflexible rules that should
apply in all situations, any breach of which will result in evidence of the parade being
excluded.

As held in Bati Ahir 1983 CrilJ 434 (SC); “If there is no explanation for the delay, the accused
could not be convicted”.

In Soni 1983 SCC CrilJ 49; An identification parade held after 42 days was doubtful and hence
the conviction was improper.

The learned Trial Judge has failed to correctly evaluate the credibility of the identification of
the accused persons by PW 1.

Page 468 of the appeal brief is as follows;
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Due to the following circumstances, serious doubt is created as to whether PW1 actually
witnessed the commission of the alleged crimes or whether he had fled the scene at the
beginning and later found out the plight of his parents.

PW 1 states in his evidence that he witnessed his deceased mother being shot in the leg.
Page 175 of the appeal brief is as follows;
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This position taken by PW 1 is totally contradicted by the medical evidence. According to the
post mortem report of the mother (marked as P 3) and evidence of PW 21 (the JMO) who
conducted the post mortem, it was revealed that there had been no fire arm injury on her

leg.

Three police officers had given evidence, apparently, none of them had visited the crime
scene pertaining to charges no 24 and 27. No notes or sketches had been produced in
evidence to show where the bodies of the deceased were found. Hence, there is no
corroboration to the fact that the crimes concerned had taken place near the gate of the
house belonging to PW 1, as alleged by him. The learned Trial Judge has considered the fact
that the accused were well known to PW 1 and that he could have had no difficulty in
identifying them. He has failed to consider the fact that PW 1 has mentioned in his statement
given to the police that he is unable to identify the perpetrators. No explanation has been
offered by PW 1 in this regard.

Page 332 and 333 of the appeal briefs is as follows;
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It was decided in Subash & Shanker 1987 Cri Lv 991, where an identification parade was held
about 4 months after the date of occurrence and the eye witness had not given any
descriptive particulars of the accused either in the first information report or in their
statements during the investigation. It would be unsafe to base the conviction solely on such
identification and the accused was entitled to the benefit of the doubt.

All witnesses (except PW 5) who had resided near the police camp for so many years had,
even at the trial before the High Court, failed to identify the accused persons. Some of them
stated that all the attackers had come with their faces covered with nets, thus creating a
doubt as to why only the three people who had attacked the house of PW 1 had not covered
their faces. On the other hand, it may be that PW 1 had not seen the attackers. The learned
trial Judge has failed to consider the infirmities in the identification of the accused persons by
PW 1 and failed to evaluate his credibility as the sole eye witness to the crimes on charges
number 24 and number 27.

It is important to note that PW 5 has stated that all accused persons and the other person
who came to his house were wearing police uniforms.

Page 525 of the appeal brief is as follows;
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This position of PW 5 contradicts with all other witnesses including PW 1, who say that all the
attackers came in plain clothes. This shatters the credibility of PW5 as an interested witness
who had introduced new material to his testimony. The defence has had no opportunity to
cross-examine him in the trial before the High Court due to his demise. On the other hand, if
PW 5 is assumed truthful, then doubt is again created that PW 1 may have not seen the
accused persons.

PW 5 has said in the non-summary inquiry that although he identified all accused persons at
the identification parades, he did not indicate so due to fear. The learned Trial Judge has
accepted this position. However, it is pertinent to note that the said witness PW5 Velayudan
Perimparaja has not been a witness in the (3') Identification Parade in which the 3™ accused
was produced. Therefore, the learned counsel for the 3" accused-appellant argued that the
credibility of PW5 is shaken as far as his identification of the 3™ accused is concerned. The
said PWS5 is not an eyewitness to the incidents relating to charges number 24 and 27 and his
evidence cannot be relied on, against the accused persons.

In many places in the judgement of the learned Trial Judge, has indicated that the alleged
attack has been carried out by a group of police officers attached to the ®21® m¢§d Police
Station due to a killing of a police officer a few days prior to the incident. This could be
considered a baseless assumption for the reason that none of the witnesses has supported
this theory. The only evidence available was that a police officer was killed at Chawalakade
Road, Dadayanthalawa which is 4 Kilo Meters away from the village colony in question. It is
also pertinent to note that apart from PW 1 and PW 5 who have testified to the effect that
the attackers were police officers from ®0x® =¢8os Police Station, none of the other
witnesses has corroborated that fact even after so many years.

The bullets and empty cartridges found in the village cannot be directly connected to ®2s®
»¢80 Police Station since there have been several armed groups in that area including armed
forces and LTTE during that time. In any event, it is prudent to remind again that there is no
evidence adduced of finding any bullets, spent cartridges or capsules from the crime scene of
the house of PW1, which is relevant to this case.

Therefore, apart from the evidence of PW 1 and PW 5, which is questionable on credibility as
shown above, there is no other material to ascertain that the attackers were from ®&x®
¢80 Police Station. Under the above circumstances, in convicting the accused-appellants for
counts number 24 and number 27 of the indictment, the learned Trial Judge has, failed to
consider that the identification of the said accused has not been proved beyond reasonable
doubt by the prosecution.

In the aforesaid, the identification of the appellants was not properly established and it is
unsafe to uphold the conviction of the 15t and 3" accused-appellants. The prosecution was
failed to prove the basic elements of a crime namely, actus-reus and mens rea or the common
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intention relating to the appellants. The dock statements made by the appellants were not
properly evaluated by the learned High Court Judge. The learned High Court Judge has failed
to consider the above matters and there are serious misdirection’s with regard to the burden
of proof and evaluating the evidence of the prosecution.

The case against the accused-appellants were not proven beyond reasonable doubt and the
conviction is not within the well-established principles of law as enumerated above. On the
premises aforementioned, this Court sets aside the judgement dated 07.06.2017, whereby
the accused-appellants were convicted and sentenced to death and now pronounces a fresh
judgment of acquittal from all charges in the indictment, including charge numbers 24 and
27.

Appeal allowed.

Judge of the Court of Appeal

R. Gurusinghe J.

| agree.

Judge of the Court of Appeal
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