IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA
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CPA/130/2019

High Court of Colombo Case No:

HCRA 55/2016

Fort Magistrate Case No:
3701/2015
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under Article 138 of the Constitution of the
Democratic Socialist Republic of Sri Lanka.

Chakrawarthige Ariyadasa Fernando,
No. 57, Muhandiram Road,
Colombo 03.
Petitioner
Vs.

1. Kawindra Dassanayake
2. Pathiraja Mudalie Dayananda Udesiri
Gamini Perera.

250, 1t Floor, New Block,
Liberty Plaza,
Colombo 03.

Respondents
AND NOW

Chakrawarthige Ariyadasa Fernando,
No. 57, Muhandiram Road,
Colombo 03.
Petitioner-Petitioner
Vs.

1. Kawindra Dassanayake
2. Pathiraja Mudalie Dayananda Udesiri
Gamini Perera.

250, 15t Floor, New Block,

Liberty Plaza,

Colombo 03.
Respondent-Respondents

AND NOW BETWEEN

Pathiraja Mudalie Dayananda Udesiri Gamini

Perera

No. 6B/573, Sudarma Mawatha,

Salmal Uyana, Wanawasala,

Kelaniya.
Respondent-Respondent-Petitioner

Vs.

1. Chakrawarthige Ariyadasa Fernando,

No. 57, Muhandiram Road,
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Colombo 03.
Petitioner-Petitioner-Respondent

2. Kawindra Dassanayake
250, 15t Floor, New Block,
Liberty Plaza,
Colombo 03.
Respondent-Respondent-Respondent

Before: Prasantha De Silva, J.

K.K.A.V. Swarnadhipathi, J.

Counsel: Shehan De Silva and Charith Thuduwage for the
Respondent-Respondent-Petitioner.
A. Rajapakse for the Petitioner-Petitioner-Respondent.

Written Submissions 29.09.2020 by the Petitioner-Petitioner-Respondent.

Tendered on: 29.09.2020 by the Respondent-Respondent-Petitioner.
Argued on: 08.02.2022
Decided on: 19.10.2022

Prasantha De Silva, J.
Order

The Petitioner-Respondent-Respondent [hereinafter referred to as the 15t Respondent]
in this appeal had entered into an agreement dated 03.06.2002 with the Liberty Plaza

Management Corporation to rent out C/E/4, a store room.

The 15t Respondent had been using the said store room until 2015, despite the
Management Corporation repeatedly informing the 15t Respondent to handover the

possession as they would not be extending the period of the agreement.

The said agreement had expired on 02.06.2003 and was not renewed. The 15t
Respondent had not handed over the possession of the premises in dispute but paid
rent up to year 2012 instead. Thereafter, the 15t Respondent had issued a cheque on
15.10.2015 for a sum of Rs. 58,350/- as payment of the rent and it had not been

accepted by the Management Corporation of Liberty Plaza.
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It was the contention of the 1t Respondent that he has been in possession of the said
store room until an incident occurred on 28.10.2015, where the Petitioner and the
Respondent-Respondent-Respondent [hereinafter referred to as the 2" Respondent]
allegedly broke into the store room, removed his belongings worth Rs. 975,000/- and
changed the padlocks of the said store room disturbing the possession and causing a

breach of peace.

Regarding the allegations leveled against the Petitioner by the 15t Respondent, it was
submitted on behalf of the Petitioner that he was informed when he returned to office
on 25.09.2015 that an inspection of the entire Liberty Plaza premises would be carried
out with the participation of security officers of the building. As per this inspection, it
had been observed that a room or space in the ground floor was open and in it were
only debris of other shops. There had been pieces of glass and wood, aluminum strips
and other shards. Since such an open space would raise security concerns and could be
used for social vices, the outer area of the room was cleared and afterwards this room
had been closed and padlocked by the security officers. The space in question C/E/4
was not used either by the 15t Respondent or the Liberty Plaza Management Corporation
as it is a common area although Liberty Plaza Management Corporation has the legal
ownership. However, it was revealed that the Management Corporation had leased out

the storeroom in the common area to the 15t Respondent.

Petitioner further states, neither this particular incident nor any subsequent
occurrence caused a breach of peace in any manner, or cause any threat to the breach
of peace. However, as per the Petitioner, the 15t Respondent had then made a
misrepresentation of facts to the police and lodged a false complaint alleging that the
storage space had been broken into and that goods worth Rs. 975,000/- which were
supposedly there were stolen. However, even the debris and goods that were cleared
from the said space have been handed over to the police along with the key to the

padlock.

The learned High Court Judge had observed that the 15t Respondent had made a
complaint to the Police Station of Colpetty on 28.10.2015 stating that the Petitioner
and the 2" Respondent unlawfully and forcefully broke into the said premises and

removed goods worth Rs. 975,000/- and acquired possession of the said premises.
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"£®3 28.10.2015 &2 HRDD e 2801260 325 JO D QG OEDr @) %)&FE)
95} 26 BEBBS 9D SBYOL 2@ Y DIB. AR eddamees St 975 000/- 850
21658 Q) ADOe 3188 23 .

Furthermore, the Police had reported facts to the Magistrate under B 3379/15, inter
alia;
623538302510 [15t Respondent] 2:c553 @RI 290366 6216 BWE 28I 1888
93753 26 3EBB 6218 AW 1@ DO 62353892 ST 819&E 26 4. & BEDed
65NEEeE 233088 18 3B ABFEHB SEMDBIGHSS DY #DeII6DE
203805 2536535 512 %3887 @RI 281 2MOEH 953 VDO V%) 63538302 212538
e DI85 3 .

After 21 days from the said complaint, the Police informed Court that certain stolen
goods were recovered but in the ‘B report’ it was mentioned that none of the goods
were taken into custody. Although it was alleged that the 15t Respondent had made a
misrepresentation of facts to the Police and lodged a false complaint, Petitioner had

not substantiated the said contention.

It was revealed that the Police had investigated the complaint made by the 15t
Respondent regarding theft of articles and had reported facts to the Magistrate of Fort
in B 3379/15. Thus, it clearly shows that there was a breach of peace threatened or
likely to be threatened owing to the dispute between the Petitioner and the 1st

Respondent.

Moreover, the learned Magistrate had entertained the information filed under Section
66(1) (b) being satisfied that there was a breach of peace or a likelihood of such breach

as established by the 1t Respondent.

In these circumstances, it is observable that the main issue to be determined in this
matter in terms of Section 68(1) of the Primary Courts’ Procedure Act is as to who was
is possession of the disputed premises on the date on which information was filed under
Section 66(1) (b) of the Act. However, when there is an allegation of forcible
dispossession, the Court can act under Section 68(3) and make a determination as to
whether such dispossession has been affected within two months prior to the filing of

the information.

It was the contention of the 15t Respondent that the Petitioner’s claim is entirely based

on forcible dispossession. Thus, in such circumstances, Section 68(3) of the Act applies
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and as such, the learned Magistrate has quite correctly proceeded to inquire into

whether requisites of Section 68(3) have been met.

The learned Magistrate has stated in the Order dated 18.03.2016:

‘631 6E8 G WMOOB 63538dmS % liberty plaza e@RVmHEIE
BDEOBEWOEB WOD) Bemds liberty plaza management corporation &z6
De1® WE BI3® 988355 WS . DO Be3@ 24D 2002.06.03 dx & O
632532802510 D 9Bs BOD e IS BIeg® DEBSZ TIEHEEBS 4Des3
Js s, 6262 DS 6855B8DWmS, BB BIR® dess’ Jedx 83053
0235368 33 DO ey BB Bwes 6CN® 92835 WS . F 31d 93B3y
6 ¢ 634 eEdHmS 45d 2011.10.25 €» 2010 2683 OB O3 eseand
63538390201 B 60 . & 25 2012 B @23 30 2013 2693 25D 23S
23 B 6xd® Ge DB B8O 3/ 6235 GRS 8RR 6 9882353 S
#12). 6236 638 e WSO 2011 & @23 £30 2012 469 253D 28 6%d® Ge
B€30 3523 988353 26 ap.”

It appears that after the termination of the agreement @21, the Liberty Plaza
Management Corporation had accepted rent from the 15t Respondent and 15t
Respondent had paid rent by @24, 25 and e236. However, they were not made as
monthly payments but for a period of two months by 23:4 and for a period of 10 months
by 23:5 and 23¢6.
'@ 28eMNBS WEB) B 388 635339 DT 98B8BY S 4 232538 B3
D8 61D NIBeE 38 3B »HHNYST BE@O 28OB3D #36enS € ezsdI
B3O, 9533830 6e353e8DWCT D zIBecS B VDD BEWB) N 83285z
988355 S 2y, 6312 223 ) eHRD 6EPH SO 8EDEEB & WIGH
23e218. D65} 6235330 DB D66 DGO gzmKcs 23eens3 S e B8
DHEBDEEDBO B 6H DS 2397 (3DB) B2 BGAZY 3% 261051 BOBIZS ©2317
DKEGE] R 0 938355 W6 4B, 68355e3DWOT B8eNBS WS Bies’ St
58,350/- GOWBHE DNEBIBDEWMGDBO OB Be YD DR 8% IS
GBIGMHB) 2388 58I 2 DOBS ¢5.”

The learned Magistrate had concluded stating that a cheque for Rs. 58,350/- sent to
the Petitioner does not prove that the 15t Respondent had been in possession of the
disputed premises in question. However, in view of the evidence placed before the

Magistrate, the learned High Court Judge had come to the conclusion that the 15t
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Respondent had established his possession to the disputed premises until 01.05.2013
since the 15t Respondent paid rent for 2012 May-2013 April by P5.

The Court observes that the 15t Respondent had sent a cheque for Rs. 58,350/-. Thus,
it is reasonable to presume that the 15t Respondent was in possession of the disputed
premises when taking into consideration why the 15t Respondent had paid rent to the

Petitioner.

The complaint made to Police by the 15t Respondent stated;
"OES ¢B36nS B 5388 9T B 2838 OB DD ©IO 6B S
EOBIBIGHSES 239287 e DO G3GHS."

This establishes the possession of the 15t Respondent to the disputed premises.

Since the disputed premises was used for the purpose of storage facility, it was
revealed by evidence placed before the Magistrate that the 15t Respondent was in
possession of the disputed premises two months prior to the filing of the information

and that he was dispossessed from the premises in question.

Therefore, | hold that the Order of the Magistrate is erroneous. However, the learned
High Court Judge had come to the correct findings of fact and law. Hence, the Order
to have the 15t Respondent restored to possession of the disputed premises is well

founded.

Thus, we set aside the Order of the learned Magistrate dated 18.03.2016 and affirm
the Order of the learned High Court Judge dated 10.10.2019 and dismiss the application
of the Respondent-Respondent-Petitioner with cost fixed at Rs. 30,000/-.

JUDGE OF THE COURT OF APPEAL

K.K.A.V. Swarnadhipathi, J.

| agree.

JUDGE OF THE COURT OF APPEAL
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