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05.05.2022 by the Respondent. 
 

JUDGMENT ON : 17.11.2022 
 

************** 
 
K. PRIYANTHA FERNANDO, J.(P/CA) 
 

1. The accused appellant (hereinafter referred to as the 
appellant) was indicted in the High Court of Colombo for 
one count of grave sexual abuse, punishable in terms of 
section 365B(2)(b) of the Penal Code. It is alleged that 
the appellant committed the said offence of grave sexual 
abuse between the period of 01/04/2004 and 
30/04/2004. Upon conviction after trial, the learned 
High Court Judge sentenced the accused for 12 years 
rigorous imprisonment. In addition, the appellant was 
ordered to pay a fine of Rs. 10,000/- and also 
compensation of Rs. 250,000/- to the victim. Being 
aggrieved by the above conviction and the sentence, the 
appellant preferred the instant appeal. 
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2. In his written submissions, the learned Counsel for the 
appellant has urged the following grounds of appeal.  

I. The conviction is contrary to law and against 
the weight of the evidence. 

II. The learned trial Judge has failed to apply his 
judicial mind to arrive at a finding whether the 
prosecution has proved its case beyond 
reasonable doubt. 

III. The learned trial Judge has failed to properly 
analyse and legally consider the fabricated and 
improbable evidence of the prosecution 
witnesses. 

IV. The learned trial Judge has failed to consider 
the defence and thereby improperly rejected the 
same. 

 
3. The facts in brief as per the evidence of the prosecution 

in this case are as follows, 
The victim Padmalatha (PW1) has been an inmate of the 
Vajira children’s home. The head of the children’s home 
was a Buddhist priest. The appellant was a teacher of 
the Dhamma School attached to the children’s home.  
According to Padmalatha, the appellant has sexually 
abused her continuously since the year 2004. However, 
she has not made any complaint on this regard. On 25th 
March 2007, there had been an opening ceremony of a 
new two-story building in the children’s home (home). 
On this day she was abused again. Her evidence was 
that, the other children who were near the staircase had 
got to know about this incident and have informed this 
to Jayawathi who was a cook in the home. On the 
following day, Niluka (PW3), a probation officer, has 
come and inquired her as to what had happened and 
has asked her to put it down in writing. Thereafter, her 
statement has been recorded by the Child Protection 
Authority. Then, she was also produced before the 
Judicial Medical Officer (JMO). Thereafter, upon 
receiving the report of the JMO, the police have recorded 
another statement from her. It was revealed that, 
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neither in her first statement nor in her letter that she 
wrote and gave Niluka has she mentioned about her 
being abused in 2004. She has only mentioned about 
the incident that took place on the 25th March 2007. 

 
4. The appellant gave sworn evidence in Court denying the 

charge. It was his position that, in the year 2004 he did 
not even serve at the Dhamma School as he was 
following a course at CINEC campus from 2002 onwards 
(page 340 of the appeal brief). 

 
5. The grounds of appeal no. 1, 2 and 3 will be discussed 

together. 
The learned President’s Counsel for the appellant 
submitted that, there was no direct complaint made by 
the child victim but in fact it was the probation officers 
who have initiated the investigation on their own. It was 
the contention of the learned President’s Counsel that, 
the letter that was said to have been written by the 
victim, which was marked as ‘P-1’ was a document 
prepared by another and not of her own. The learned 
President’s Counsel further submitted that, the witness 
Niluka (PW3) who obtained the letter from the victim 
said in her evidence that, she could not identify if the ‘P-
1’ contained the victim’s handwriting. The main 
argument that was advanced by the learned President’s 
Counsel was that, the victim herself has failed to make a 
complaint to the authorities. It was his contention that, 
even in her first statement to the police, she has only 
mentioned about the sexual offence committed against 
her by the appellant in the year 2007. Therefore, it was 
his contention that, the prosecution has failed to prove 
that the child victim was sexually abused in the year 
2004 which is the period specified in the indictment. 
The victim has even failed to inform the JMO when she 
first gave the short history to him that she was raped in 
the year 2004, as specified in the charge. 
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6. The learned President’s Counsel further contented that, 
the time of offence that is mentioned in the charge is in 
year 2004. However, the evidence was led on sexual 
offences committed by the appellant in the year 2007 as 
well as years other than 2004 which has caused 
prejudice to the appellant. The learned President’s 
Counsel further submitted that, the defence of alibi that 
was taken up by the appellant in his evidence has not 
been taken into consideration by the learned High Court 
Judge. 

 
7. The learned Deputy Solicitor General (DSG) submitted 

that, the delay on the part of the victim in revealing the 
sexual acts committed by the appellant is well explained 
and justified in the given circumstances. In that, the 
learned DSG submitted that, even after the police 
officers have recorded the statements from the victim 
(PW1), the authorities did not take any step to place the 
victim elsewhere. They continued to keep her in the 
same home. The learned DSG further submitted that, no 
defence of alibi was put to the PW1 by the defence when 
the PW1 gave evidence. It is the contention of the 
learned DSG that, no prejudice has been caused to the 
appellant even though the evidence was led with regard 
to the offence committed in the year 2007, as the 
prosecution has to lead such evidence to prove the 
circumstances under which these sexual offences were 
brought to light. 

 
8. According to the victim (PW1), she had been 

continuously raped by the appellant until March 2007, 
including the year 2004. However, she has failed to 
make any complaint to the authorities until March 
2007. That was also when the probation officer Niluka 
(PW3) came to the home to investigate into an 
anonymous complaint regarding child abuse. When the 
victim was asked to put down her complaint in writing, 
she has only written about the sexual offence that was 
committed against her on 5th March 2007, the day in 
which the opening ceremony of the new building at the 
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home was held. In the letter marked ‘P-1’ she has not 
made any reference to sexual offences that were 
committed against her before the year 2007. She has 
also failed to divulge the previous incidents of sexual 
abuse to the police officers when she gave her first 
statement. She has also not divulged this to the JMO 
when she was medically examined. The JMO has 
observed that there had been long term vaginal 
penetration. Upon informing the same to the 
investigating police officer (PW2), the police officer has 
inquired the child victim about the observations made 
by the JMO. It is only at that juncture, the PW1 has 
mentioned about the previous sexual assaults 
committed against her to the police officer. 

 
9. The evidence of a recent complaint is important to 

decide on the credibility of a witness. In the instant 
case, it is obvious that there is a substantial delay on 
the part of the victim in making the complaint. Further, 
she has not made the complaint on her own, but was 
compelled to divulge the sexual offences committed 
against her to the probation officer, the JMO and the 
police officers. 

 
10. This aspect has been aptly discussed by the learned 

High Court Judge in his judgment. The child being an 
inmate of the home was under the care and custody of 
the administrators. The head of the home has been a 
Buddhist monk and most of the workers and teachers 
there have been his relatives. It is obvious that, the PW1 
being an orphaned child who was an inmate of the 
home, was in a seriously vulnerable state where she had 
to solely depend on the home for her wellbeing. 
Therefore, she has to think twice before making a 
complaint against a person in authority, especially when 
the abuser is a relative of the head of the home. Further, 
the Court has to consider under these circumstances 
that, a young girl of this demeanour might experience 
feelings of guilt as well. Further, the discovery of these 
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facts might even lead to her being homeless. It is 
pertinent to note that, even after the complaint was 
made to the probation officers and even after the 
statement of the child was recorded by the police 
officers, this child was not removed from the home and 
placed elsewhere, instead the authorities continued to 
keep her in the same home.  

 
11. When considering the evidence of child witnesses on 

sexual offences, the following directions were referred to 
as suitable directions in the Crown Court Bench Book, 
March 2010, page 367. 

“Children do not have the same life experience 
as adults. They do not have the same standards of 
logic and consistency, and their understanding may be 
severely limited for a number of reasons, such as their 
age and immaturity. Life viewed through the eyes and 
mind of a child may seem very different from life 
viewed by an adult. Children may not fully 
understand what it is they are describing, and they 
may not have the words to describe it. They may, 
however, have come to realise that what they are 
describing is, by adult standards, bad or, in their 
perception, naughty. They may be embarrassed about 
it, and about using words they think are naughty, and 
therefore find it difficult to speak…” 

 
12. As I have stated before, in the given circumstances, the 

delay on the part of the victim (PW1) in making the 
complaint or in coming out with the sexual offences 
committed against her by the appellant is justified, and 
will not affect the credibility of the PW1. 

  
13. The PW1 in her evidence has failed to give the exact 

dates on which she was sexually abused in the year 
2004. However, her evidence was that she was 
continuously abused and this includes the year 2004. It 
was the submission of the learned President’s Counsel 
for the appellant that, therefore, the prosecution has 
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failed to prove an important element of the offence 
beyond reasonable doubt. It is important to note that, 
when children of this nature are sexually abused, it is 
very unlikely that they keep a record of the dates on 
which they were abused. The first and foremost thing 
that the Court will have to decide is whether the sexual 
offence was committed by the appellant. 

 
14. In case of Thimbirigolle Sirirathana Thero v. 

Attorney General CA/194/2015 this issue was 
discussed. It was held that, in cases of sexual offences 
against children, the victims very often find it difficult to 
remember the exact date of the offence by the time they 
testify in court after a long lapse of time. However, the 
accused should not be deprived of a fair trial. This 
aspect was sufficiently discussed in case of R. V. Dossi, 
13 Cr.App.R.158. 

 "In Dossi (supra), it was held that a date 
specified in an indictment is not a material matter 
unless it is an essential part of the alleged offence; the 
defendant may be convicted although the jury finds 
that the offence was committed on a date other than 
that specified in the indictment. Amendment of the 
indictment is unnecessary, although it will be good 
practice to do so (provided that there is no prejudice, 
below) where it is clear on the evidence that if the 
offence was committed at all it was committed on the 
day other than that specified. 

 

In case of Wright V. Nicholson 54 Cr.App.R.38, it 
was held that the prosecution should not be allowed to 
depart from an allegation that an offence was 
committed on a particular day in reliance on the 
principle in Dossi if there is a risk that the defendant 
has been misled as to the allegation he has to answer 
or that he would be prejudiced in having to answer a 
less specific allegation, as to the importance of the 
provision of such particulars in the context of the right 
to fair trial under art.6 of the ECHR." 



9 
 

(Archbold Criminal Pleading Evidence and Practice 
2019, 1-225 at page 83). 

 

This position was accepted and followed in 
Pandithakoralage v. Selvanayagam 56 N.L.R. 143. 

 
15. Whether any prejudice was caused to the accused, due 

to the fact that the victim failed to give the specific dates 
in the year 2004 on which she was abused will be 
discussed later in this judgment when discussing the 
ground of appeal no. 4. 

 
16. The learned President’s Counsel for the appellant 

submitted that, although the victim (PW1) in her 
evidence has said that, Jayawathi who was the cook of 
the home was informed when she was sexually abused 
on the 5th of March 2007, Jayawathi in her evidence has 
denied that she was informed of any such sexual abuse. 
The learned High Court Judge in his judgment has 
considered Jayawathi’s evidence and has given 
sufficient reasons for not accepting her evidence. 
Jayawathi in her evidence has clearly tried to impress 
upon Court that she didn’t even know the appellant. 
However, upon being questioned further, she was 
compelled to admit that she knew the appellant. 
However, she stated that she has only seen him once or 
twice. She has also tried to show that she did not know 
much about the victim. The learned High Court Judge 
has rightly decided that Jayawathi was a biased witness 
trying to set the accused free from this allegation. 

 
17. The learned President’s Counsel for the appellant 

submitted that, the learned High Court Judge in his 
judgment has said that, on perusing the letter ‘P-1’ the 
mental state of the victim at that time is reflected. 
However, the JMO in his report has said that the victim 
was conscious rational and cooperative when she was 
examined by him. Merely because the victim was 
rational when she was produced before the JMO for 
examination 10 days after the incident per say, does not 
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mean that there is an inconsistency between the JMO’s 
opinion and the expressed view of the learned High 
Court Judge. The learned President’s Counsel for the 
appellant tried to impress upon the Court that the letter 
‘P-1’ was not written by the PW1. Although the letter 
was not shown to the PW1, the PW1 in her evidence has 
clearly said that when she was asked to put everything 
down in writing by the probation officer Niluka (PW3), 
she wrote down everything and handed it over to the 
probation officer. The PW3 has clearly in her evidence 
stated that, she can identify the handwriting of the letter 
marked ‘P-1’ to be that of the victim’s, as she has seen 
the victim’s handwriting before when she was inspecting 
her school books. Therefore, she has clearly stated in 
her evidence that, the handwriting on the letter ‘P-1’ was 
in fact the handwriting of the victim. After being cross 
examined at length on this issue of handwriting, on the 
basis that the letter was not written by the PW1 in the 
presence of the PW3, the witness Niluka was compelled 
to say in one occasion that she cannot completely 
guarantee that it was PW1’s handwriting.  

 
18. Cross-examination of this nature of a witness was 

discussed in case of State of Uttar Pradesh v. 
M.K.Anthony 1985 Cri LJ 493 it was held, 

“While appreciating the evidence of a witness, 
the approach must be whether the evidence of the 
witness read as a whole appears to have a ring of 
truth. Once that impression is formed, it is 
undoubtedly necessary for the court to scrutinise the 
evidence more particularly keeping in view the 
deficiencies, draw-backs and infirmities pointed out in 
the evidence as a whole and evaluate them to find out 
whether it is against the general tenor of the evidence 
given by the witness and whether the earlier 
evaluation of the evidence is shaken as to render it 
unworthy of belief. Minor discrepancies on trivial 
matters not touching the core of the case, hyper-
technical approach by taking sentences torn out of 
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context here or there from the evidence, attaching 
importance to some technical error committed by the 
investigating officer not going to the : root of the matter 
would not ordinarily permit rejection of the evidence as 
a whole. If the court before whom the witness gives 
evidence had the opportunity to form the opinion about 
the general tenor of evidence given by the witness, the 
appellate court which had not this benefit will have to 
attach due weight to the appreciation of evidence by 
the trial court and unless there are reasons weighty 
and formidable it would not be proper to reject the 
evidence on the ground of minor variations or 
infirmities in the matter of trivial details. Even honest 
and truthful witnesses may differ in some details 
unrelated to the main incident because power of 
observation, retention and reproduction differ with 
individuals. Cross examination is an unequal duel 
between a rustic and refined lawyer.” 

 
19. Therefore, the learned High Court Judge has rightly 

considered the letter marked ‘P-1’ as a letter written by 
the PW1 herself. Although the letter marked ‘P-1’ doesn’t 
speak of any sexual offence committed in the year 2004, 
it is of utmost importance for the prosecution to prove 
the sequence of events in order to show how this whole 
episode was revealed.  

 
20. In the above premise, I find that the learned High Court 

Judge has rightly concluded that the PW1 is a credible 
witness and that her evidence could be acted upon. 
Thus, the above grounds of appeal are devoid of merit. 

 
21. Ground of appeal no. 4 

The learned President’s Counsel for the appellant 
submitted that, the learned High Court Judge has failed 
to consider the defence, and has improperly rejected the 
same. In his judgment, the learned High Court Judge 
has stated that (page 415 of the brief) the evidence of 
the accused, that the PW1 is giving false evidence 
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because he reprimanded the victim cannot be accepted. 
When the PW1 was cross-examined, it has been 
suggested to PW1.  

“ȝ:  මම ඹබට ෙයʤජනා කරනවා ෙȼ ළමා ǧවාසෙɏ ȪɢƋම 
හැǐව දවෙසʢ ඔබ ෙසනරƮෙĘ සȼබǦධය අʈ ෙවලා ෙȼ ɪƮƯකɞ 
ඔබටɐ ෙසනරƮටɐ තරවŻ ûɝම ǧසා ඇƯ ɬන ෛවරය ȘɜමහǦන 
ෙȼ ෙබʣɞ පැȽƝɢල කලා ûයලා? 
උ:  එෙහම ෙදයú නෑ.” 
(Page 192 of the brief) 

 
22. However, the appellant in his evidence has clearly stated 

that he never warned or reprimanded the victim (page 
344 of the brief). Therefore, the appellant has been 
inconsistent in his evidence in two instances. First, 
when he stated that he never warned or reprimanded 
the appellant upon seeing her with Senerath and 
second, when he suggested to the victim that she made 
this false allegation because he reprimanded her. 
Therefore, the learned High Court Judge was correct 
when he rejected the above defence taken up by the 
appellant. 

 
23. Although the learned President’s Counsel for the 

appellant submitted that, the defence of alibi taken up 
by the appellant has not been considered by the learned 
High Court Judge, it is clear from his evidence that no 
specific defence of alibi has been taken up by the 
appellant. The appellant in his evidence has stated that, 
after the year 2002 he was following a course at CINEC 
campus. However, such a defence of alibi was not put to 
the witness PW1. I am mindful that, there is no burden 
of proof on the appellant to prove a defence of alibi. It is 
upon the prosecution to prove the presence of the 
accused and that he committed the crime. The charge 
against the accused in the indictment is that, he 
committed the offence within the month of April in the 
year 2004. The accused in his evidence has stated that, 
it was in early 2003 that he joined the CINEC Campus 
to follow a one year course (page 347 of the brief). Which 
means the course should necessarily end by the end of 
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2003. Thereafter, again answering to a leading question, 
when he was asked whether he followed any other 
course from 2001 to 2004, he said that he followed 
another course in 2001. However, the evidence 
establishes that the appellant had the opportunity and 
access to the home during the period relevant to the 
charge. 

 
24. It was brought to the notice of the Court by the learned 

President’s Counsel that, the investigating officers have 
not properly investigated into the defence of alibi. In her 
evidence, the main investigating officer, inspector Sulari 
(PW2) in cross-examination has said that she did not 
make any further investigations on the matters that 
arose from the statement of the accused. However, no 
specific question was asked as to what matters arose 
from the statement of the accused. The defence expected 
the investigator to further investigate. Hence, no clear 
defence was taken up by the appellant for the learned 
High Court Judge to consider the defence of alibi. 

 
25. In case of Ellawala Mudiyanselage Janath  v. 

Director General Commission to Investigate 
Allegations of Bribery or Corruption C/A appeal 163 
of 2004 (10.09.2008) S. Sriskandarajah J referring to 
case of Mannar Mannan v. the Republic of Sri Lanka 
1990 2 Sri LR page 280 said, 

“The ratio decidendi of this judgment is that even 
if the dock statement of an accused is not considered a 
conviction cannot be vitiated if the evidence inevitably 
lead to a conviction and the non consideration of the 
dock statement would not have caused prejudice to the 
accused.” 

 
26. Sriskandarajah J went on to say that, even if the dock 

statement was not considered adequately, if the 
evidence taken as a whole in that case would not have 
favoured the accused to vitiate the conviction, no 
prejudice would be caused to the appellant. In the 
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instant case, for the reasons that I have stated before, I 
am of the view that the inconsistent defence taken up by 
the appellant and the mere denial of the charge will not 
be sufficient to vitiate the conviction of the appellant as 
no prejudice has been caused to the appellant for not 
giving adequate reasons for rejecting his defence of alibi. 

 
27. The learned High Court Judge could not have come to 

any other finding other than that of the guilt of the 
accused according to the evidence led by the 
prosecution as well as the defence at the trial. Thus, 
this ground of appeal should fail. For the reasons stated 
above, the conviction and the sentence imposed by the 
learned High Court Judge is affirmed.  

Appeal dismissed. 
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WICKUM A. KALUARACHCHI, J.    

I agree. 
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