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N. Bandula Karunarathna J.

This appeal is from the judgment, delivered by the learned Judge of the High Court of Colombo,
dated 21.05.2015, by which, the accused-appellant, who is before this court, was convicted and
sentenced to 2 years Rigorous Imprisonment suspended for 10 years and was ordered to pay a
fine of Rs. 5,000/= with a default term of 3 months imprisonment. Further he was directed to
pay Rs.2,500,000/= as a penalty under section 26 of the bribery act with a default term of 2 years
Simple Imprisonment.

The appellant was indicted before the High Court of Colombo with a charge under section 23A
(1) read with section 23A (3) of the Bribery Act. After trial he was convicted of the charge and
was sentenced. Being aggrieved by the said judgement and the sentence, the accused-appellant
preferred this appeal to the Court of Appeal on 03.06.2015.

The grounds of appeal are as follows;

(i.)  Learned Trail Judge has failed to consider that the prosecution failed to establish the
value of the vehicle in question is Rs.765,000/= beyond reasonable doubt and the
appellant proved on balance of probabilities that he paid only Rs.500,000/=

(ii.)  The learned High Court Judge failed to consider that the value of the house built by

him properly in the light of two different estimates submitted by the prosecution and
the defence.
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(iii.)  The learned High Court Judge had failed to properly evaluate the evidence in respect
of the income, the appellant received from backhoe loader.

On 22.02.2007, the Indictment was read over to the accused and he pleaded not guilty. The Trial

commenced on the same day and the following witnesses gave evidence on behalf of the

Prosecution.

(i.)

(ii.)

(iii.)

Dissanayake Arrachchilage Ranathunga (PW 1) - The Chief Investigation Officer

R.A.M Nimal Rajakaruna (PW 4) - Provincial Valuer - To give evidence on the value
of the house of the accused (Item No 2 of Schedule "b" to the indictment).

Sabhapathi Pillei Maheshwaran (PW 7) - Manager, Sakura Enterprises (A car sale)
- To give evidence on the value of the vehicle of the accused (Item No 1 of
Schedule "b" to the indictment).

Thereafter, the case for the defence started on 08.03.2011 and the following witnesses gave

evidence on oath.

(i.)

(ii.)

(iii.)

(iv.)

(v.)

Viyannalage Jayasinghe - The accused-appellant

Ekanayaka Mudiyanselage Wickramarathne Bandara - The owner of the land in
which the accused claims that he carried out a soil excavation business.

Rathnayaka Mudiyanselage Sunil Rathnayake - The person who looked after the
aforesaid soil excavation business.

Neik Mohammad Khan Argam Mohammad - The person who provided rubble,
sand and metal for the construction of the accused's house.

Rathnayaka Mudiyanselage Bandara - The mason who built the house of the
accused

The prosecution case was based on the evidence of the Investigating Officer Sub Inspector
Ranatunga. He had stated that he received a petition and then a preliminary investigation was

done on the same. The appellant was an Assistant Engineer attached to the Irrigation Office at

Kiriala. The allegation was that he put up a two storied house, bought a van and a motor bike.

He has reported the facts revealed in the preliminary investigation to the commission and was

directed to carry out a full investigation.

Two statements were recorded from the appellant on 11.09.2002 and 17.09.2002 regarding his
assets. An affidavit was called from the appellant by letter marked as P 1 and P 2 affidavit was
submitted by the appellant on 05.10.2002. Accused-appellant submitted a second affidavit (P4)
on 24.12.2002 on cash in hand. Upon completion of investigations the commission issued a show
cause notice (P5) to the appellant, why he should not be indicted.
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The appellant sent an affidavit (P6) in reply on 29.09.2004. Upon consideration of that affidavit
the commission had decided to indict the appellant.

The appellant had bought a van during the period 21.12.1995 to 22.1.1996 for Rs.768,000/= from
Crown Motors, Kandy. The hire purchase agreement on that was marked as P7. The appellant
had built 4160 square feet, two storied house during the period, April 1996 to February 2002. A
valuation report on that property from Valuation Department was marked as P9 and the value
was Rs.2,064,000/=. The account details of the wife and three children of the appellant were
produced as evidence in the trial.

Salary details including the loans obtained by the appellant were also submitted as evidence.
The details regarding an income from a backhoe loader was considered but not accepted by the
learned Trial Judge as the details were contradictory. The letter of appointment of the appellant
was marked as P 16.

Under cross-examination the witness was questioned about the income received from backhoe
loader and the expenditure for building the house. According to that evidence appellant in his
first statement had stated that he received money for the backhoe loader from his father in 1996
& 1997. In re-examination witness had further stated that the appellant failed to submit any
documentary proof to establish that he received an income from the hiring of backhoe loader.

It was also stated by the witness that according to section 23 A (6) of the Bribery Act he could
act on the valuation Report of the Government Valuer. Prosecution had called Government
Valuer PW 4 as the next witness. According to him the total floor area of the house is 3303.625
square feet. The items which were mentioned by the appellant as received without payment
were deducted from the total cost. He had submitted a full file marked as P17.

The learned counsel for the respondent argued that under cross-examination it was not
suggested to this witness that his findings are either wrong or that he is lying. The former
Manager (PW 7) of the Crown Motors had stated that the appellant had bought a vehicle for
Rs.768,000/= and documents marked P 7, P 7A were signed by him. He had further stated that
V2 is not signed by him and that type of document is normally issued for the income tax
purposes. Under cross-examination it was never suggested to this witness that there was a
defect in the vehicle in question and therefore V2 was issued after giving the money back.

When the prosecution case was concluded for the defence case the appellant had given
evidence. He had stated that he had followed a diploma with subjects including Civil Engineering
& Quantity Survey. His position is that income from the hiring of backhoe loader was not included
and there is wrong calculation on the expenditure for building his house and buying of his van.
He had further stated that amounts for metal, labour are wrong and submitted the amounts he
spent for those. In respect of the income from hiring of backhoe loader he had stated that till
2000-2001 there was no specific work and only odd jobs were done.

The amounts were recorded in a book only in 2000/2001. His position is that he received an
income of Rs.1,225,593/= during the relevant period. He had further stated that he took away
the van on 4.1.1996 and returned the same as the year of manufacture was wrong. Then he was
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paid back Rs.265,000/=. He took away the vehicle again on 27.1.1996. Under cross-examination
he had admitted that the figures in V 7 are written by his memory and there are no documents
to prove the same. Further he had stated that the mixtures used were of low quality as he had
not used cement as required.

The learned counsel for the respondent submitted that a contradiction P 19 B was marked as he
had stated the backhoe loader was given on rent by his father. In the evidence he took up the
position that he gave it on rent. He had further admitted the figures as income from backhoe
loader were given from his memory as no documents were maintained.

Wickremaratne Bandara (DW 4) in his evidence had stated that he did a business of taking rubble
from a land owned by him using the backhoe loader of the appellant in 2000-2002. He had stated
that about 10,000 cubes were extracted from his land during this period according to his memory
as no documents were maintained. The other witness Sunil Rathnayake (DW 2) had kept the
books for the appellant for the rubble business. He had worked as a Police Constable for 20 years
before that. He had produced books marked V 12 -V 22. He had also marked three receipts of
pumping diesel to the backhoe loader.

Under cross-examination he had admitted making a statement on 07.10.2002 to the Bribery
Commission. He is a neighbour of the appellant and had come to courts with him every day and
listened to the evidence. He had admitted that he had not mentioned anything about the
business he did with the appellant in his statement to the Commission although he was asked as
to what he did after retirement. In re-examination he had stated that he had not mentioned that
as he thought it will be a problem for the appellant regarding income tax.

Khan Agam Mohamed in his evidence had stated that he used the appellant's backhoe loader to
clear soil at his metal quarry and the appellant bought sand and metal from his hardware to build
the appellant's house. He had given those material for a concessionary rate. Under cross-
examination, he had admitted that he has no documentary proof to prove that he provided
material in question to the appellant. The other defence witness Rathnayake Mudiyanselage
Bandara had worked as a mason to build the appellant's house. He had stated that he worked
for the appellant at a lower rate than the normal rate.

It is important to note that unlike other cases of the similar type, in the instant case, the
prosecution has not marked a balance sheet prepared with the income and the expenditure of
the accused person during the period concerned for the investigation at the trial. However,
during the evidence of PW 1, the expenses and the income of the accused person for the period
concerned for the investigation were individually marked. Although not marked during the trial,
the prosecution presented a balance sheet with their Written Submissions filed in the High Court.

In the said balance sheet, the expenditures of the accused were similarly calculated as Rs.
3,283,371.67/- and the income of the accused for the period was calculated as Rs. 878,436.84.
The learned President’s Counsel for the accused-appellant argued that the reason for the income
being calculated as aforesaid Rs. 878,436.84/- was that they had not calculated the sale proceeds
of the motor car bearing No 12 Sri 6564 as an income of the accused in the said balance sheet.
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The said avoidance of Rs. 175,000/- is erroneous as the evidence of the prosecution itself bear
out the fact they identified the said income as an income of the accused.

Vide page 111 of the appeal brief, PW 1 giving evidence testified as follows,
y & 0ed® 3 edB gome eR® (D BedsTesy e@imle?

c 3 0» e BFBWGO gury 12 § 6564 ¢Sem 8 5Ow Smyems 6 175,000/ » e
Cl1a® 0, Dy @®wd 8wed® ME D wewsT WS Bedmo.

Y  Cemnen ONFOW e®® e YO R1@vNE Bwr D SOFnmW WS A ED?

¢ Yewd8. @08 O o ©885Y e®1sTedn W YTORB BBERH® BewWwI WD @O
00 9B ey Y. DY OO Dwmw SRy VDO MO grNOSHRS §
N0 J e Yo d 1¢ow® e @R & Bednda.

During the evidence, PW 1 testified that the total income of the accused during the period
concerned for the investigation was Rs. 915,286.84/- This figure was not supported by any
explanation, document or calculation and cut across the sum total of the whole income marked
during his evidence. It should be noted that it cuts across the balance sheet the prosecution
submitted with their written submission in the High Court. Accordingly, it is evident that despite
the prosecution being required to prove beyond reasonable doubt that the known expenditure
of the accused during the period concerned for the investigation is more than his known income.
It appears that the prosecution was doubtful as to what the known income of the accused was.
It was the position of the prosecution that the total earnings of the accused-appellant during the
period concerned for the investigation was Rs. 1,053,437.49/- and the total expenditure of the
accused during the same period was Rs. 3,283,371.67/-. Therefore, the known income and the
known expenditure of the accused for the period concerned for the investigation was Rs.
2,229,934.18/-.

The accused-appellant admitting all the expenses listed in the indictment, except for item No. 1
and 2 under schedule "&2" therein contended that;

(a) He only spent Rs. 503,000/- to purchase the van in item No 1 of schedule "&" to the
indictment as opposed to Rs. 768,000/- as alleged by the prosecution.

(b) The cost of construction of his house in item No 2 of schedule "&" was just Rs.
1,380,000/- and Rs. 2,064,000/ as alleged by the prosecution is erroneous.

The items of income as calculated and marked by the prosecution were admitted by the defence
subject to an income generated by a backhoe loader amounting to Rs. 1,225,793/- must be
included in the list. The result of the said adjustments would be that, the income of the accused
would go up to Rs. 2,279,230.49/- (Rs. 1,225,793/- + Rs. 1,053,437.49/-) and the sum total of
expenditures of the accused would come down to Rs. 2,334,371.67/- [Rs. 3,283,371.67/-, — (Rs.
265,000/- & Rs. 684,000/-)] leaving only a difference of Rs. 55,141.18/- between the known
income and the expenditure of the accused-appellant.

It is important to note that the entire case revolves around three questions;
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(a) how much did the accused actually spend for the van in item No 1 of the schedule "&»"
to the indictment?

(b) how much did the accused actually spend for the construction of his house in item No 2
of schedule "&" to the indictment?

(c) whether he in fact earned any income from the said backhoe loader and if so, how much?

The contention of the learned President’s Counsel for the accused-appellant was that the first
guestion that would inevitably arise from the position of the accused was, "whether an accused
is entitled to be discharged of the charges under section 23 A (3) of the Bribery Act while there
being an unexplained difference between the known income and the expenditure of the accused
(Rs. 55,141.18/- in the instant case) even after all the adjustments he was claiming for have been
adjusted in his favour of him?"

Before finding answer to that question, it is imperative to consider whether the adjustments
claimed by the accused should in fact be adjusted in favour of him as it is only then that the
guestion relating to the remaining balance would arise. Therefore, it will be considered, whether
the accused-appellant in the instant case has satisfied court that the adjustments he claimed for,
are genuine and must be adjusted in favour of him.

"The Law of Evidence Vol ii, Book i" by E.R.S.R Coomaraswamy in page No 276 explains that "The
presumption created by section 23 A may be rebutted by the accused by proving on balance of
probabilities that the property was acquired other than by bribery". This could be considered as
an answer to the question "to what extent the accused should satisfy court that the adjustments
claimed by him must be adjusted in favour of him?"

In the case of Wanigasekara vs. Republic of Sri Lanka 79 (1) NLR 241 it was held similarly that the
presumption created by section 23 A may be rebutted by the accused by proving on a balance

of probabilities, that the property was acquired other than by bribery.

It was the position of the prosecution that during the period of 21.12.1995 and 22.01.1996, the
accused-appellant purchased this van for a value of Rs. 765,000/- with a cost of registration at
Rs. 3,000/-. In order to support the said argument, they marked a hire purchase agreement
entered between Crown Motors and the accused on 04.01.1996 as &¢. 7. There is a hand written
note on the rear of the said agreement, which allegedly listed the payments made by the accused
was marked as e. 7 (&) and according to said ;. 7 (&) they argued that on 21.12.1995,
04.01.1996, 18.01.1996 and 22.01.1996 the accused paid Rs. 375,000/-, Rs. 125,000/-, Rs.
365,000/- and Rs. 3,000/- to Crown Motors respectively. However, from the very first instance
the Commission inquired about the value of the van (vide &¢ 5, the accused took the position
that he only purchased the van for Rs. 500,000/- (vide &7 6). Along with &7 6, he annexed an
invoice issued by Crown Motors confirming that they received from the accused-appellant Rs.
500,000/- in full settlement. The said invoice was later marked as 8 2 during the trial.

There were two documents issued by the same company with regard to the value of the same
vehicle bearing two different values. &; 7 being a hire purchase agreement indicated the value
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as Rs. 765,000/- (excluding the registration charges Rs. 3,000/-) while 8 2, being an invoice
indicated it to be Rs. 500,000/-

As per PW 1, it was PW 7 a manager of the car sale, on whom they relied to find out which
document reflects the accurate value of the vehicle. PW 1 testified that he recorded a statement
from PW-07 and in the statement the manager was questioned as to why there are two receipts
issued with regard to the same vehicle containing two values.

The answer given by the Manager according to PW 1 was as follows;

g  E gDeed m®i0 enfoienic @® GEHDeHI® O Dinme O DGO Gi8weE
cts 8O Sy en BedmH, 1. 7 amd 765,000/- 50 Sy ens Bed D Bw@o?

c . dendd.

Y D g1ed e 0® grunmed MELWIWTIERST ¥ eRID VB WIewsY @® GBI ux
@ 92 DIBIBWO V€T e 80w BN meE ¢8 BweEa?

C  ydem mR.

Y  ydem BB 8. 2 euvsInDag?

c . ®D.

y  euslidEI »® J ¢cFID0e0 8180 8 &5 BNEE?

¢ & 9 BOmO urf Hovo.

y : 8.2eC0ms B »3 Bgesy »ye?

¢ & autesy oy Yo MY BB 88O ©Em0 OB 3O sy O AYes’ 5w

y : BE8ouImig & rammyens’ B oy Om Bao?

C OO menmewss’ B e 88O uvn DD w¢wsT mEr. RO oD Heso OO §ecd

e®® 380 um B ®EE VY @2525I5N DD eI ®o.

It is evident that the manager (PW 7) did not know who signed the document and was not in a
position to clarify for what reason the invoice marked 8 2 was issued by his company.

As per PW 1, the reason for such inability for the manager to express a view on 8 2 was because
he was not an employee of the said car sale at the time 8 2 was issued.

PW 1 at vide page 146 of the appeal brief is as follows;
Y 2817 O YR HOD eDR0edE O Wmensie yuem me ?
S | penmed mE®ewimo; ®eddist ®vwmensT.

Y  ®eddD0sT Buwmens’ WD 96 e®® Diwmw DR dENedE DY
B H W BB GoszEn8 @G Dig Bw@o?

¢ 3 aDed Y crsmled Bom Yend myw BdD.
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The summary of the above evidence of PW 1 was that PW 7, on whom the prosecution relied on
to verify the value of the vehicle, was not a person who had personal knowledge with regard to
ey 7 and 8 2 as he was not an employee of the car sale, when &; 7 and 8 2 were executed. He
was neither in a position to express a clear opinion as to who issued 8 2 or why two documents
were issued with regard to the same vehicle. However, when PW 7 was called to give evidence,
quite contrary to what PW 1 said, he testified that he worked as the manager of the said car sale
at the time both &; 7 and 8 2 were issued.

At vide page 198 of the appeal brief during cross-examination is as follows;
g 1996 08sed DY @@IO8 punmred ewde MR 03I WEDWIMSeDR eRes?
c . ®D.
Y  cmme Cosmade?
E  Cts2n8 Drewrsy 8@ine® 6@ mOGHH IO © 885y DR OB Oo.

It is clear that it was PW-07's position that he worked in the company during the period the two
documents were executed.

At vide page 203 of the appeal brief is as follows;
y  e®u7 8w 82 Bux) oFRm 04 80ITTVews 10 BBO )@= 5yw?
S b aBen Bewnd.

y : 0® edaem o gN® Bewrlest & o »OEH BE VOO 83 O wBWISDWD
808 BLE @wkdssn EHD?

¢ 38 ed MmO B ¢TI0 ©eamEBOSwW0 wdrenT.

It is clear that his evidence is contradictory with the evidence of PW 1 with regard to him being
an employee of the car sale during the period concerned. With regard to his personal knowledge
of the two documents, he took different views at different times.
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In the above portion of evidence and on two other occasions quoted below, he took up the
position that he had knowledge of the two documents despite him not signing the documents
as he checked the documents before they were sent to the accountant.

At vide page 199 of the appeal brief during cross-examination is as follows;
: 82 eGaeme g¥ewsy 0 BewsTesy wye?
! ORI,

: »®ed Grummed ©®emmMBSOSBE?

S
¢
S
c . ®D.
Y 90 BAEDnOO BwsIm y3odsic e®® 880u Bmst mEr Bwe@r BwsIs yodsie?
C I yeds.
y o@D Bt w6 BewsIes? n®ed gpunmed 0emmBnnd d8sT 000 eFae and
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C . ®D.
Y 20 BdEDnD Busim yedsic eCaem Bns »E ednd 8 27
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& . 90.8 eos’
At vide page 197 of the appeal brief is as follows;
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However, when he was asked, on whose request 8 2 was issued, he conceded that he did not
know on whose request the document marked 8 2 was issued because it was not signed by him.

At vide page 197 of the appeal brief is as follows,
y O Ded eFRwmes OB gDENORE B mosTesy?

C : 0® Ded eFRwmu §10w® A OISTVewsY Dred WIC€HIDRE By mosies’, 8 2
Ded 0CED B,

Y 1 Pwe® D¢ wewae 0O 8 2 B wostes?
c . ®D.

gy  2ned gDesmdwe 888 dw Dred eCa e Bt wosTesy? mPSOF 9C R 83wt
©®® mdens w@TDewsI?

¢ 28088 9@ 888 gl 8210 dYed 9EE® BRI AR, B 2 8ydsY eER My By
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y : 82eCEremxs 3.8 ¥ulon Bux aved 9FB® 888 Anx e eEdemuse?
¢ G o BesIs g@i0 8, 00 08 e enwtd gfes’ O 538 Beso.

The two positions taken by him above are contradictory with each other since it is obvious that
if he checked the document before it was signed by the accountant and clarified for what
purposes they were issued, there is no probable reason why he did not clarify on whose request
they were being issued.

Although he tried to take up the position that he has personal knowledge of the documents and
he knows that 8 2 was issued for tax purposes because he checked the documents, whenever
he was questioned as to whether his signature appears on any of them, he conceded that it is
not on any of them.

At vide page 201 of the appeal brief is as follows;

Y DY 0008 grunmed n® BB ¢dL0dm 88 ecerd n@ied gfwm WP gfem
B BewssIes’ HOmO 83 ece¢sn e53¢?

c 2D

Therefore, it is clear that his position with regard to his knowledge of the purpose of 8 2 is
unsupported and purely stands on his own words. Although PW 1 in his evidence testified that
PW 7 was not aware as to who signed the documents, PW 7 was very clear that the documents
were signed by their accountant. Therefore, at that point, the evidence of PW 7 contradicts with
the evidence of PW 1.

In addition, he himself conceded during his evidence that documents like 8 2 are generally issued
when they sell a vehicle.

At vide page 197 of the appeal brief is as follows;
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Therefore, the final outcome of the evidence of PW 7 was that, it contradicts with the evidence
of PW 1 on two points since him being an employee of the car sale at that time and of his
knowledge on who signed the document. It contradicts itself because at one point he testified
that he cannot say on whose request 8 2 was issued because he did not sign the document.
However, the same person at a later point says that it was issued for tax purposes as he checked
the documents before it was signed by the accountant.

Both positions cannot stand together as it is obvious that if he checked the document before it
was signed by the accountant and asked for what purposes it is, there is no probable way he did
not ask who requested it. Its contents are unsupported with any evidence in that although he
testified that he has knowledge that it was issued for tax purposes because he checked it before
it was signed by the accountant. There was nothing to prove that he in fact checked the
document other than his own evidence.

Due to the said reasons, the evidence of PW 7 with regard to 8 2 and & 7 adds no strength to
the prosecution's case that the vehicle was purchased for Rs. 750,000/-. It was PW 7 on whom
the prosecution rested their entire case with regard to the value of the vehicle. It must be
considered that the prosecution failed to establish the value of the van to be Rs. 750,000/-
beyond reasonable doubt especially in the light of the version raised by the defence. While the
benefit of such doubt should be conferred on the accused, it must then be considered, whether
the accused on balance of probabilities proved that the value of the van was just Rs. 500,000/-.
It was the position of the accused-appellant that although he initially paid Rs. 765,000/- (+ Rs.
3,000/-) for the van, later a sum of Rs. 265,000/- was returned to him because it was later
discovered that the van was older than it was said to be.

He claimed that even the engine of the van did not have a number on it and when he wanted to
return it to the sale, they reduced the price to Rs. 500,000/- and promised to carve an engine
number on it.

At vide page 244 of the appeal brief the accused giving evidence was as follows;

y o g™ 38mEeRs e BE eFHmen, D dw HHST @IS PG
@ 189 800N e@es?
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In order to substantiate the said position, he presented two delivery orders issued by the car sale
with regard to the same vehicle on two dates. They were later marked as 8 9 and 8 10 during
the trial. Delivery order marked 8 9 was dated 04.01.1996 and the second delivery order marked
as 8 10 was issued after 23 days on 27.01.1996. It was his position that the delivery order marked
8 9 is the original one which was issued when he took delivery of the van for the first time on
04.01.1996. He stated that the 2" one was issued when he took delivery for the second time
after they carved a new engine number and reduced the price.
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The accused-appellant was subjected to cross-examination, at no point were the
aforementioned two delivery orders challenged by the prosecution. Instead, they attempted to
show that according to 8 7 the value of the van was Rs. 765,000/- and the accused paid the said
amount in instalments during 21.12.1995 to 18.01.1996. The fact that he paid Rs. 765,000/~ for
the van in instalments and the value of the van being Rs. 765,000/- as per the agreement marked
et 7 was never denied by the accused-appellant. As mentioned above, it was his position that
although he paid Rs. 765,000/- initially, a sum of Rs. 265,000 was later returned to him.

If the van was not delivered to the accused on two occasions, there is no explanation how there
are two delivery orders issued by the same car sale to the same vehicle on two different
occasions. While it adds to the strength of the case of the defence so much, the prosecution was
unable to challenge the said position of the defence even by a suggestion made to the defence.

Instead, they questioned the accused-appellant whether he had any proof to substantiate the
position that a sum of Rs. 265,000/- was returned to him by the car sale.

At vide page 266 of the appeal brief is as follows;
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At vide page 268 of the appeal brief is as follows;
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However, such position taken by the prosecution is highly unreasonable as one cannot expect a
car sale to issue a document confirming their mistake. The position taken up by the defence was
that, the sum of Rs. 265,000/- was returned because the van was older than it was said to be and
because it had many defects including there was no engine number carved. It is highly
unreasonable for one to expect that the car sale will issue a document confirming that they
returned a sum from the total value of a vehicle because the vehicle they sold from their car sale
was defective.

Even if one may argue that they could have merely issued a document stating that they have
returned money without stating the reason for such return, such practice by any vendor is highly
unusual as it is always the receiver who issues a receipt confirming they received money. At no
place is it practiced that the one who pays the money issues a receipt.

During cross-examination of the accused, they took up the position that it is frivolous for the
accused to claim that there was no engine number originally on the engine.

At vide page 269 of the appeal brief is as follows;
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It is common knowledge that any engine number consist of series of numbers accompanied by
the number which denotes the model of the engine. It is important to note that "2L" is just a
family of Toyota engines and not a number used to identify specific engines fitted to each vehicle.
It simply denotes that the particular engine belongs to the 2L diesel engine family and for the
purpose of identifying each engine fitted to each vehicle, there is a serial number printed on
each engine following the said model number.

The engine number of the vehicle was simply printed as 2L. That clearly shows that the vehicle
had no engine number at the time it was sold to the accused. Therefore, it is clear that the
version presented by the accused with regard to the inferior quality of the vehicle is genuine. As
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a result, inevitably the version of the defence that a sum of Rs. 265,000/- was returned to the
accused due to the inferior quality of the vehicle is strengthened.

In the light of, weak, contradictory and unsupported evidence of the only witness of the
prosecution who was called to clarify the value of the vehicle and in the light of strong
unchallenged and probable version presented by the defence, it ought to have been considered
that value of the vehicle was just Rs. 500,000/-. In the light of above explanations, it is my view
that the accused had satisfied court on balance of probabilities that he purchased the van for
just Rs. 500,000/-.

The learned counsel for the respondent argued that the learned High Court Judge in her
judgment carefully analysed the evidence led on behalf of the prosecution and came to a finding
that the prosecution had proved its case beyond reasonable doubt. She had observed that there
are contradictions in P2 and P6 submitted by the accused-appellant on the income from backhoe
loader. The learned Trial Judge had considered the evidence on the building of the appellant's
house and the amount spent on buying the vehicle.

It is true that, as the prosecution had established the presumption that the expenditure of the
appellant is above his known income, then the burden shifts to the appellant to rebut that
presumption on the balance of probability. It was the contention of the learned Deputy Solicitor
General for the respondent that the learned Trial Judge had carefully considered the evidence
presented by the appellant on expenditure on building the house and came to the findings that
evidence is not consistent and contradictory.

The learned counsel for the respondent further says that the learned High Court Judge had
considered the evidence on the amount spent by the accused-appellant on buying his van. He
argued that it was established by the prosecution that the appellant had spent Rs.768,000/- for
this purpose. The fact that the Company returned Rs. 250,000/- was not established by the
appellant on balance of probability.

Not only that the learned Deputy Solicitor General further submitted that the learned High Court
Judge had analysed the evidence on the income form the hiring of backhoe loader. The Trial
Judge had observed that witness Sunil Rathnayake had failed to mention that he was employed
by the appellant in the statement made to the commission and there is no documentary proof
of the income generated from this business. The appellant too had failed to mention in his first
statement to the commission that he had a substantial income from hiring of the backhoe loader.
Therefore, the learned High Court Judge had decided to disregard this as an income for the
appellant. | do not agree with the learned Deputy Solicitor General as the evidence clearly shows
that the prosecution witnesses had given contradictory evidence.

The functions of an appellate court in dealing with a judgment mainly on the facts from court
which saw and heard witnesses was dealt by Hon. Chief Justice MacDonnell in King Vs. Gunaratne

14 Ceylon Law Recorder 174. It was indicated that we have to apply these tests as they seem to

be, which a Court of Appeal must apply to an appeal coming to it on questions of fact;
(i.)  Was the verdict of the Judge unreasonably against the weight of the evidence?
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(ii.)  Was there misdirection either on the law or the evidence?

(iii.)  Has the Court of Trial drawn the wrong inference from the matters in evidence?

Lord Pearce in Onnassi vs. Vergottis ((1968)2 Lloyds' R.403) stated that;

'one thing is clear, not so much as a rule of law but rather as a working rule of common
sense. A Trial Judge has, except on rare occasions, a very great advantage over an
appellate court; evidence of a witness heard and seen has a very great advantage over a
transcript of that evidence; and a Court of Appeal should never interfere unless it is
satisfied both that the judgment ought not to stand and that the divergence of view
between the Trial Judge and the Court of Appeal has not been occasioned by any
demeanour of the witnesses or truer atmosphere of the trial (which may have eluded the
appellate court) or by any other of those advantages which the trial judge possesses'.

Appellate Courts are generally slow to interfere with the decisions of inferior courts on questions
of fact or oral testimony. The Privy Council had stated that appellate court should not ordinarily
interfere with the trial courts opinion as to the credibility of a witness as the Trial Judge alone
knows the demeanour of the witness; he alone can appreciate the manner in which the
guestions are answered, whether with honest candour or with doubtful plausibility and whether
after careful thought or with reckless glibness; and he alone can form a reliable opinion as to
whether the witness has emerged with credit from cross-examination (Vide, Valarshak Seth
Apcar vs. Standard Coal Company Limited AIR (1943)PC 159).

It was decided in Sris Chandra Nandi vs. Rakhalananda (AIR) 1941 PC 16 where the matter is one
of inference from evidence, and the evidence is not well balanced the appellate court will set

aside the finding of the trial court if it is against the weight of evidence.

In D, W. Wanigasekera vs The Republic of Sri Lanka 1979 (1) NLR 241 at 250 & 257 it was held
that;

'I am therefore of the view that the 'basic fact' required to be proved in a prosecution
under section 23A of the Bribery Act is that the accused acquired property which cannot
or could not have been acquired with any part of his sources of income or receipts known
to the prosecution after investigation; the prosecution is not required to prove that the
acquisitions were made with income or receipts from bribery." If the tribunal is
reasonably satisfied, that is, satisfied to the extent that it can say "we think it more
probable than not that the accused acquired the property by proceeds other than income
or receipts from bribery' then the accused is entitled to an acquittal.'

It was held in Attorney General vs. R.M. Karunaratne SC 16/74 D.C. Colombo B/75-SC minutes of
17.06.1977 that;

'What a person (accused) has to prove is that a property was not acquired by bribery or

was not property to which he had converted any property acquired by bribery. The

ordinary and usual method by which a person may prove this is by showing the source
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from which he acquired the property and demonstrating that it was not by bribery. As
this is a matter in which the onus is on the accused person, it will be sufficient if he
establishes it on a balance of probabilities,’

In L.C. Fernando vs. Republic of Sri Lanka 79 (2) NLR 313 at 319 it was decided that;

'The offence then depends on the legal presumption. But that legal presumption will
apply to the property and will only last "until the contrary is proved by him'. The
legislature has clearly stated by whom "the contrary" is to be proved. It is not by the
prosecution. It is by "him", that is the person who owns or has acquires such property.
He knows best how he acquired it. It Is within his special knowledge. Consequently, he is
in a position to show that it was not acquired from bribery what is it that "he' has to prove
or, as the learned Trial Judge stated, contrary of what? Contrary of "that such property
acquired by him by bribery." He has to prove that the property was not acquired from
income or receipts from bribery, i.e., the property was not acquired from any gratification
accepted in contravention of Part ii of the Bribery Act'

The other important matter was the position taken up by the prosecution that the accused-
appellant spent Rs. 2,064,000/- for the construction of his house during the period concerned
for the investigation. In order to substantiate such position, they marked a letter by the Chief
Valuer as &g 9 (&) during the trial. Although the complete file in the Government Valuer’s
Department was later marked as &; 17 during the evidence of Provincial Valuer (PW-04). It is
pertinent to make note that this information was not available to the prosecution when the
accused was indicted subsequent to their investigation.

At vide page 140 of the appeal brief during PW 1's cross-examination it was revealed as follows;
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Accordingly, it is clear that at the time the accused was indicted, the commission did not have a
detailed report from the Chief Valuer. With his answer to the show cause letter marked & 6, the
accused annexed a letter from one Manjula Wickramasinghe, confirming that the value of the
house was just Rs. 1,380,000/-. This letter contained a lump sum value for the house and did not
give a detailed report. This was later marked as 8 1 during the trial.

As a result, it is important to note that at the time the commission decided to indict the accused-
appellant, they had in their possession two values for the house both containing only lump sum
values.

As evident from the indictment itself, the commission has decided to disbelieve the letter of the
accused and to indict him under the value given by the Chief Valuer. It is submitted that such
decision of the commission is unreasonable, premature and caused them to indict the accused-
appellant on an incomplete investigation. However, at the time the indictment was served, even
though there were two values given for the house, no attempt was made to bring down detailed
reports from any of the parties and to compare them with a view of finding the truth.

Such an analysis is essential in determining the value of a house because unlike in other assets,
the cost of construction depends on many variables. Quite apart from calling for detailed reports,
the commission was not even keen on recording a statement from the said Architect admittedly
for the reason they did not think it is necessary.

At vide page 143 of the appeal brief, PW 1 during cross-examination says as follows;
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Those conclusions arrived at by the commission were erroneous, prejudicial and resulted in a
premature indictment being served consequent to an incomplete investigation. Although the
situation before the indictment was as such, during the case of the defence, the document
marked & 1 was challenged by the prosecution suggesting that a Bill of Quantities (BOQ) cannot
be prepared after a lapse of one year from the construction.

At vide page 282 of the appeal brief is as follows;
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The said contention by the prosecution is untenable because the document on which they also
relied to establish the value of the house (the Chief Valuer's report) is dated 21.10.2003 which is
also issued after one year from the construction. In any event, upon PW 4 (the provincial Valuer)
being called to give evidence and the entire valuation file being marked as &; 17, the accused-
appellant during the case of the defence called two witnesses to show why the valuation of the
Chief Valuer is inaccurate. Before that he himself gave following explanations.

At vide page 211 of the appeal brief, the accused-appellant gave evidence as follows,
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Thereafter he went on to explain for how much he purchased each of the material for the
disputed house. In vide page 214 of the appeal brief he had given the following explanation with
regard to the cost of labour;
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Then he explained one by one how much in fact he spent for the items in e 17.
He further explained;
a. that he used manual labour for various functions for which the government Valuer

allotted machinery charges,

b. thatin construction people do not use standard mixing ratios but save money by cutting
down on quality,

c. that in government valuations, an allocation is made for wastage, but people always
keep the wastage at its minimum therefore the rates given in &¢ 17 are not realistic.

He has marked a document prepared by himself as 8 7 which explained how much he in fact
spent for the items in & 17. The said document marked 8 7 (the rate analysis prepared by the
accused-appellant) was then challenged by the prosecution during cross-examination on the
basis that it was not prepared with records maintained by the accused.

In vide page 289 of the appeal brief is as follows;
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The Learned High Court Judge also in his judgement accepted the position taken up by the
prosecution. At vide page 445 and 446 of the appeal briefs, the Learned High Court Judge has
come to the conclusion that the rates given by the accused are baseless and unsupported
without documentary proof.

The prosecution as well as the court in adjudicating justice must not only be fair but practical. It
is highly impractical for one to expect that every man will keep record of his expenses. When
one does not have any record for his expenses, such fact, in all fairness, should not be used
against him in a criminal trial. Also, in this case the accused did not just claim that he has no
records. He has repeatedly stated that he based 8 7 on figures he collected from the suppliers
and masons. There is no reason for one to contend that those figures are of any less value than
the records of his own especially in the backdrop that those suppliers and masons were called
to give evidence by the defence.

When the accused-appellant called the supplier who supplied rubble, metal and sand and the
mason who did the construction of the house to substantiate the position that the accused
received material and labour for much lesser prices than the market value, the same position of
there being no documentary evidence was taken up by the prosecution. If one looks at the
position of the accused from a practical view point, other than explaining on his own with the
support of his suppliers and masons, there is no other way he could have explained and proved
before court how much in fact he spent for the house as in reality, not everyone keeps records
of their expenses nor can court expect that anyone would do so as nobody would ever expect
that they will have to give evidence regarding their expenses in the future.

If the prosecution is to challenge such explanations on want of documentary proof, it has to be
understood that the prosecution is deviating from the practicality and requiring the impossible.

During cross-examination, the position of the accused-appellant was challenged by the
prosecution in the following way;
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It is evident that the position of the prosecution was that the accused-appellant gave two values
on two occasions because he wanted to conceal the real value from court. The said position of
the prosecution is untenable. As the accused person correctly explained during cross-
examination, there was no way he could have given an accurate figure at the time he gave the
statement to the bribery commission, because he was not in possession of relevant documents
at that time. In any event, irrespective of whether it is a gap of 7 months or one month, no person
would ever remember how much he spent for the construction of his house accurately. It is
common knowledge that not every person keeps records of their expenses and when a
construction goes on for a period of 7 years, it would be difficult for any person to keep track of
their expenses even if they kept a record of it.

It is highly unreasonable to take up a position as above because the second figure he gave was a
figure that is higher than the original. It would have been a sensible argument if he later
attempted to introduce a lower value so one can argue that he is trying to cut down on his
expenses for the period concerned. However, the value he gave with ¢ 6 was a higher value and
in the light of such action by the accused, it is not sensible for one to contend that he is trying to
mislead the court.

The other important factor raised by the prosecution was that income from the backhoe loader.
In the letter marked &s¢ 1, which is the first letter sent by the commission to the accused calling
for explanations, they inquired as to how much the accused-appellant earned from the backhoe
loader until 31.03.2002. In his affidavit marked ¢ 2, the accused stated that he earned Rs.
589,740/- from the said backhoe loader during January 1996 to March 2002.

In his reply to the show cause letter marked & 6, he stated that the income he mentioned for
year 2000 and 2001 in & 2 must be corrected. He mentioned that the total income for the period
starting from January 1996 to March 2002 must be Rs. 1,225,793/-. In the same affidavit, he
stated that he can produce to the commission the relevant books and three witnesses who were
the operator of the backhoe loader and two others who were the owners of the land in which
the backhoe loader did soil excavations. However, when the indictment was served on the
accused, not even a single rupee earned by the backhoe loader was calculated in favour of the
accused-appellant.

The reason for such action by the commission was explained during the trial as follows,
At vide page 159 of the appeal brief is as follows;
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Further they alleged that there were contradictions between the statements of the accused and
of his father.

At vide page 118 of the appeal brief, PW 1 testified as follows;
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At vide page 157, PW-01 explained what the contradiction between the statements of the

accused-appellant and his father were. They are as follows;
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It is clear that the contradictions, if at all, were only with regard to three questions. Those are as

follows;
(i)

(ii)

(iii)

while it was in whose possession was the income generated?

whether the accused directly hired the machine or his father hired it and gave the
income to the accused?

how much income was in fact generated?

At no point was there a contradiction or a doubt with regard to whether he earned some income

from the said backhoe loader. However, admittedly due to aforesaid contradictions, the

commission has not calculated even a single rupee earned from the backhoe loader in favour of

the accused-appellant. The accused was not given an opportunity before he was indicted to

explain the contradictions if there were any. Such action by the commission is highly unjustifiable

and prejudicial towards the accused-appellant.

If there were any contradictions together with reasons to believe that the accused generated

some income from the backhoe loader, the commission was under a duty to inquire into the

matter further and to find out how much he in fact earned from the machine. At the very least,
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the commission was under a duty to provide an opportunity for the accused-appellant to explain
the contradictions, before he was indicted under a premature indictment. The commission has
taken the easy way out and indicted the accused without a further investigation.

If the prosecution failed to conduct a proper investigation to find out how much he actually
earned from the backhoe loader but taken the easy way out, the benefit of such failure must be
afforded to the accused-appellant. If the prosecution admits that there was some income
generated by the accused but have not investigated into the matter to find out how much exactly
it was, the version of the accused inevitably becomes the only version before court with regard
to the amount and it automatically becomes proven on a balance of probabilities if successfully
presented to the court through witnesses.

During the case of the defence, the accused called for the evidence of one Ekanayake
Mudiyanselage Wickramarathne Bandara and Rathnayake Mudiyanselage Sunil Rathnayaka who
were the owners of the land and the site supervisor respectively. The said Ekanayake
Mudiyanselage Wickramarathne Bandara who was the owner of the land in which the accused
excavated soil giving evidence confirmed that the accused carried out a soil excavation business
in his land.

The other witness Rathnayake Mudiyanselage Sunil Rathnayaka who worked as a supervisor in
the said excavation site confirmed that the accused-appellant carried out a soil excavation
business in the disputed land. He marked from 8 12 to 8 21 a series of books in which he kept
the records of their sales. Both the witnesses confirmed that the accused from the said business
earned over and above 1 Million rupees.

The prosecution contested the evidence on the ground that no documentary evidence was
present. Judgement of the Learned High Court Judge from vide page 450 to 453 bear out the fact
the even the Learned High Court judge was of the similar view. It was argued on behalf of the
accused-appellant, that it is common for businesses such as soil excavation to use normal
exercise books such as 8 12 to 8 21 as their records for the business. It is highly unreasonable
for one to require that detailed accounts should be produced. The evidence on behalf of the
accused remains uncontested and in the absence of a figure by the prosecution while they admit
that there was some income, the version of the accused which is the only version that was before
court ought to have been considered as proved on balance of probabilities.

There were two infirmities in the investigation by the bribery commission. With regard to the
value of the house, the commission failed to conduct a proper investigation into document
marked 25 9 and 8 1 before serving the indictment.

With regard to the income generated from the backhoe loader, the commission failed to find out
how much the accused in fact earned from the machine although they were aware that some
income was generated.

In the circumstances, in order for the accused to answer, no case was presented to the court in
the first instant. Secondly, the adjustments the accused-appellant claimed for must have been
adjusted in favour of him.
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When those are adjusted in favour of the accused-appellant, the only difference between the
known income and the expenditure of the accused becomes just Rs. 55,141.18/-.

The period concerned for the investigation is 5 years. No man will ever be able to account for
everything he earned or spent during 5 years to the last cent. When compared to the time period,
the above difference is negligible. The difference of Rs. 55,141.58/- over a 5-year period amounts
to approximately Rs. 30 a day and is negligible.

The difference between his alleged known income and expenditure has successfully been
explained by the accused-appellant and he should be acquitted from the charges levelled against
him accordingly.

The infirmities in the judgment support the contention that the finding of the learned Trial
Judge’s judgment is unsound in law. For the reasons set out above, | conclude that the learned
Trial Judge had misdirected himself by failing to evaluate the said material in favour of the
accused-appellant.

I, therefore, decide to set aside the conviction and sentence dated 21.05.2015.
The Appeal of the accused-appellant is allowed.

The accused-appellant is acquitted and discharged.

Judge of the Court of Appeal

R. Gurusinghe J.

| agree.

Judge of the Court of Appeal
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