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N. Bandula Karunarathna J.

This appeal is from the judgment, delivered by the learned Trial Judge of the High Court of
Panadura, dated 05.05.2010, by which, the 1% accused-appellant was convicted and sentenced
to 5 years’ rigorous imprisonment a fine Rs. 7,500/- in default, 6 months’ simple imprisonment.
The 2" to 7™ accused-appellants were convicted and sentenced to 3 years’ rigorous
imprisonment and a fine of Rs. 5,000/- in default, 6 months’ simple imprisonment. All accused-
appellants were on bail.

When this matter was taken up for argument the learned President’s Counsel for the 1%t accused-
appellant informed court that he is arguing only against the appeal of the 1t accused-appellant.
The reasons being that the 02" to 7™ accused-appellants were sentenced to 2 years’ rigorous
imprisonment suspended for 5 years on 04.04.2019.

The 1%t, 2", 6™, and 7t accused-appellants and three others were indicted in the High Court of
Panadura on the following counts;

(i) That on or about the 15.04.1998, being members of an unlawful assembly with the
common object of causing hurt to one Olupathage Somasiri Silva and thereby committing
an offence punishable under section 140 of the Penal Code.

(ii)  That at the same time and place and in the course of the same transaction one or more
members of the said unlawful assembly did commit the murder of the said Olupathage
Somasiri Silva, in prosecution of the said common object of the said unlawful assembly,
or such as the members of the said assembly knew to be likely to be committed in
prosecution of the said common object, and thereby committed an offence punishable
under section 296 read with section 146 of the Penal Code.
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(ili)  Thatatthe same time and place and in the course of the same transaction you committed
the murder of the said Olupathage Somasiri Silva with common intention which is an
offence punishable under section 296 read with section 32 of the Penal Code.

The Learned Trial Judge after conclusion of the trial convicted all accused-appellants on count 1
of the indictment. The Learned Trial Judge further found all the accused-appellants guilty for
culpable homicide not amounting to murder with regard to the 2" count on the basis that there
was a grave and sudden provocation. The Learned Trial Judge acquitted all the accused-
appellants in respect of the 3™ charge and proceeded to sentence them as follows in respect of
count 1 and count 2.

Count 01: Section 140 of the Penal Code: 6 months’ rigorous imprisonment and a fine of Rs.
2,500/-, in default 6 months’ simple imprisonment

Count 02: Section 296 read with section 146 of the Penal Code in respect of the 1t accused
appellant: 5 years’ rigorous imprisonment and a fine of Rs 5000/=, in default 6 months’ simple
imprisonment.

2" to 7t accused-appellants 3 years’ rigorous imprisonment and a fine of Rs 5000/=, in default
6 months’ simple imprisonment.

This appeal is preferred against the said conviction and sentence.
Grounds of appeal set forth on behalf of the accused-appellants are as follows;

(i)  Did the Learned Trial Judge err in law holding that the contradictions and omissions
marked by the defence which go to the root of the case were not properly marked?

(ii)  Has the Learned Trial Judge failed to consider the contradictions and omissions
marked by the defence which go in to the root of the case?

(iii)  Has the Learned Trial Judge failed to apply the test of probability and improbability in
respect of the evidence of the Prosecution Witness No. 01 namely Olupathage Nalini
de Silva whose evidence was unworthy of credit?

(iv)  Has the Learned Trial Judge failed to consider the contradictory positions taken up by
PW 1 and PW 2 with regard to the identification of the appellants?

(v)  Hasthe Learned Trial Judge failed to consider the dock statement made by the 1°t, 2
and the 6™ accused-appellants and the evidence given by the 7" accused-appellant?

At the trial, Olupathage Hasantha (PW 2), Olupathage Nalini de Silva (PW 1), Wasala
Mudiyanselage Thilak Kumara Budhdhadasa (PW 5) the JIMO who conducted the post mortem
examination of the deceased Olupathage Somasiri de Silva , (PW 12) Madduma Patabandige
Ananda Bandula Abeysinghe the JMO who examined the 6 accused-appellant, (PW 9) ASP
Hewagamage Sirisena of the Agruwathota police, (PW 8) Cl Rangage Gnanendra Pradeep Perera,
(PW 6) P.S. 22427 Sisira Kumara Kannangara , (PW 10) PS 3017 Aluthgedera Meththananda and
(PW 11) PS 21392 who conducted the investigations gave evidence for the prosecution.

Upon the conclusion of the prosecution case, subsequent to the Learned High Court Judge having
explained the rights of the accused-appellants the 1t accused-appellant, the 2" accused-
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appellant and the 6™ accused-appellant made dock statements whilst the 5" accused-appellant
gave evidence from the witness box. The 5™ accused-appellant in addition called 2 defence
witnesses namely Sunil Lakshman Perera and Halnetti Dilupa Duminda Anura Kumara.

The prosecution witness number 2 namely Olupathage Hasantha De Silva testified before the
learned Trial Judge. In his testimony he stated that the deceased is the brother of his father and
the incident happened at Narthupana and the date was 15.04.1998. On 15.04.1998 at around
4.45 pm he had come to Nartupana Junction to find a three-wheeler for hire and he had come
to the place by his motorbike. The deceased was sitting on a short wall near the junction. When
he was riding the bike towards Anguruwathota area the bike was stopped by the 6™ accused
who was a driver and 10 others were at the scene. Among them were Priyantha's brother and
Ajith, Amila, Suranga and Lal. Thereafter, the said Priyantha questioned him about the deceased.
Samantha the 1°t accused had stated that they had come to kill the deceased. Thereafter the
said group assaulted the deceased.

According to what he had seen, the 1t appellant had stabbed the deceased using a knife and the
2" appellant assaulted the deceased using a pole, the 3" appellant assaulted the deceased using
his hands and the 4t accused assaulted the deceased using a helmet and 5% appellant assaulted
the deceased using stones and the 7t appellant assaulted the deceased using a pole. He
attempted to rescue the deceased at the incident and a sister of the deceased had also seen the
incident and she had come to the scene to rescue the deceased. After stabbing the deceased,
the said group went away from the scene.

It was revealed that one of his relatives namely Milton Silva (brother of the deceased) was
serving in the Police Department at the time of the incident and he had no knowledge that the
said Milton Silva had worked as a Personal Security Officer of Mr. Tudor Dayarathne the then
Member of Parliament. After 15 minutes of the incident, he and another two persons brought
the deceased to the Horana Hospital in a van. He did not make a complaint to the Anguruwathota
Police Station or the hospital’s police post while the deceased was brought to the Hospital.

It was suggested to the witness during the cross-examination that, he had failed to state in his
statement to the police that the deceased was sitting on a wall. In his statement to the police,
he had stated that, while the deceased was coming from the house of his aunty (PW 1), he was
assaulted by the accused. However, in his evidence he had stated that while the deceased was
sitting on the wall, he was assaulted and the said contradiction was marked as V 2. In the non-
summary inquiry, he had taken the same position.

It was suggested to the witness that he had taken up contradictory positions with regard to the
number of people who came to the scene. He was aware that the deceased had assaulted the
brother of Priyantha prior to the said incident. In his statement to the Police, the witness had
stated that there were other several people who had assaulted the deceased. However, in his
evidence he had stated that only one accused had assaulted the deceased and the said
contradiction was marked as V 7.

He did not see the person who assaulted his aunty at the scene and he did not remember
whether he had mentioned in his statement to the police about the intervention of his aunty.
After the evidence of the prosecution witness number 2, the prosecution witness number 1
namely Olupathage Nalini De Silva testified before the learned Trial Judge and in her testimony,
she stated as follows;
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(i)
(ii)
(iii)
(iv)

(v)

(vi)

(vii)

(viii)

(ix)

(x)
(xi)
(xii)

The deceased is the younger brother of the witness;

The incident had happened on 15.04.1998 at around 4.45 - 5.00pm;
That the deceased was residing one kilometre away from the house of the witness;

On the date of the incident at around 2.30, 3.00 pm the deceased had come to her
residence and thereafter he went to the boutique situated near the Karthupana bridge
to buy a cigarette obtaining Rs. 5/- from her husband;

She had seen that the deceased was near the Newchattelwatta Board which is 150-
200 feet away from her house;

Thereafter a group of people consists of 20 or 25 people had come towards the
deceased and assaulted him and at the time of the assault she attempted to rescue
and when she reached the scene, she saw that the deceased was assaulted and she
was also assaulted by a stone;

The deceased was assaulted using their hands, legs, poles, helmets and finally she had
seen that he was stabbed using a knife by one Champa (the 1% accused) who was a
driver;

She was also injured as a result of the said incident and she was admitted to the
hospital;

She had made a complaint to the police about the said incident after she was
discharged from the hospital;

She had given evidence in the inquest and the non-summary inquiry;

She had no knowledge about the dispute between the deceased and the 1t accused;

The witness No: 02 is the son of her elder brother and she had seen him at the time of
the incident.

In the cross-examination PW 1 stated as follows;

(i)

(i)

(iii)

(iv)

(v)

She had no knowledge that the deceased had consumed liquor prior to the incident.
However, in the inquest she had stated that the deceased had consumed liquor prior
to the incident and the said contradiction was marked as V 8.

At the inquest she had stated that she identified the 6 accused at the time of the
incident. However, in the evidence in chief she stated that she identified only the 1%
accused by his name and the said contradiction was marked as V 9.

The deceased was assaulted while he was sitting on the wall. However, in her
statement to the police she did not mention about that.

At the 1%t instance a single person came to the scene and assaulted the deceased.
However, in her statement to the police she did not mention about that.

At the inquest she did not mention that the prosecution witness number 2 Hasantha
De Silva is an eye witness to the incident.
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(vi)  Shewas getting death threats by one accused showing a knife and at the non-summary
inquiry she had taken same position. However, she did not mention about that in her
statement to the police contradiction marked V 11.

(vii)  Only act done by the 1t accused was to stab the deceased. However, at the inquest
she had stated that the 1%t accused assaulted the deceased using stones and the said
contradiction was marked as V 12, V 13, and V 14.

(viii)  That the deceased was sitting on the wall at the time of the incident. However, at the
inquest she had stated that the deceased was sitting on the floor at the time of the
assault and the said contradiction was marked as V 16.

On 26.03.2008, the defence was called and the 1%, 2", 6™ appellants made dock statements and
the 7t appellant and others gave evidence.

Dock statement of the 1%t appellant was that he denied the allegations levelled against him and
on 14.04.1998 his grandmother passed away and when he came back to his home after attending
the funeral her sister informed him that someone is assaulting his elder brother. At that time, he
proceeded towards the said place and he noticed that the 6% appellant was also proceeding to
the said place.

When he reached there his elder brother was not in the said place and the deceased was at the
scene and the deceased assaulted the 6 appellant by stones and the head of the 6™ appellant
was injured as a result of the said assault. Thereafter the 6" appellant was brought to the
hospital by the 1%t appellant and the 5% appellant. He said that he never stabbed the deceased
using a knife,

On behalf of the 1%t accused-appellant it was argued that the learned Trial Judge erred in law
holding that the contradictions and omissions marked by the defence which go to the root of the
case were not properly proved. In her judgment the learned Trial Judge continuously held that
the contradictions marked by the defence through PW 1 and PW 2 (eye witnesses to the incident)
were not properly marked on the basis that the witnesses cannot be expected to possess a
photographic memory.

It was further argued that the contradictions marked asV 2,V 3,V 5,V 7 by the evidence of the
prosecution witness No: 02 Hasantha De Silva and the contradictions marked V 8, V9,V 11,V
12,V 13,V 14 and V 15 go to the root of the case. The learned Trial Judge has rejected the said
contradictions and omissions on the basis that the contradictions and omission cannot be
considered or marked only if the witness could not remember the incident. In the instant case
the learned Trial Judge has failed to consider the said contradictions and omissions which go to
the root of the case on a substantial basis.

The learned President’s Counsel for the 1t accused-appellant submits that the learned Trial
Judge has failed to apply the test of probability and improbability in respect of the evidence of
the prosecution witness number 1 namely, Olupathage Nalini De Silva and prosecution witness
number 2 Olupathage Hasantha De Silva, whose evidence were unworthy of credit.

The evidence of the PW 1, who is the sister of the deceased is contradicted with her own

statements made to the police and evidence given at the Magistrate’s Court at the inquest. The

said contradictions were marked as V 8 to V 16 which go to the root of the case and the said facts
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are not consistent with the guilt of the appellant. Further, several omissions were brought to the
notice of the learned Trial Judge. The said contradictions and omissions were as follows;

(i)

(ii)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

That she had no knowledge that the deceased had consumed liquor prior to the incident.
However, in the inquest she had stated that the deceased had consumed liquor prior to
the incident and the said contradiction was marked as V 8.

That at the inquest she had stated that she identified the 6™ accused at the time of the
incident. However, in the evidence in chief she stated that she identified only the 15t
accused by his name and the said contradiction was marked as V 9.

That the deceased was assaulted while he was sitting on the wall. However, in her
statement to the police she did not mention about that;

That at the 15t instance a single person came to the scene and assaulted the deceased.
However, in her statement to the police she did not mention about that;

That at the inquest she did not mention that the prosecution witness number 2 Hasantha
De Silva is an eye witness to the incident;

That she received death threat by one accused showing a knife and at the non-summary
inquiry she had taken the same position. However, she did not mention about that in her
statement to the police: this contradiction was marked as V 11;

That the only act done by the 1%t accused was to stab the deceased. However, at the
inquest she had stated that the 1% accused assaulted the deceased using stones and the
said contradiction was marked as V 12, V 13, V 14;

That the deceased was sitting on the wall at the time of the incident. However, at the
inquest she had stated that the deceased was sitting on the floor at the time of the assault
and the said contradiction was marked as V 16;

The learned President’s Counsel for the 1t accused-appellant says that the prosecution witness
number 2 who is an eye witness to the incident had taken up contradictory position in respect
of the incident and his evidence is contradicted with the statement given to the police and the
said contradictions were marked as V 2 to V 8. Several omissions were brought to the notice of
the learned Trial Judge. Those contradictions and omissions were as follows;

(i)

(ii)

(i)

That in the Magistrate’s Court of Horana, Lal had stated that at the time of the incident
Lal had seen only 5 persons. However, in the trial Lal had stated that he had identified
that all the accused were at the scene.

That it was suggested to the witness that he had failed to state in his statement to the
police that the deceased was sitting, on a wall.

That in his statement to the police he had stated that while the deceased was coming
from the house of his aunty (the witness number 01), he was assaulted by the accused.
However, in his evidence he had stated that while the deceased was sitting on the wall,
he was assaulted and the said contradiction was marked as V 2. Further in the non-
summary inquiry he had taken the same position.
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(iv)  That it was suggested to the witness that he had taken up contradictory positions with
regard to the number of people who came to the scene.

(v)  Thatin his statement to the police the witness had stated that there was other several
people who had assaulted the deceased. However, in his evidence he had stated that
only the accused had assaulted the deceased and the said contradiction was marked as
V7;

(vi)  That he did not see the person who assaulted his aunty at the scene and he did not
remember whether he had mentioned in his statement to the police about the
intervention of his aunty;

Learned President’s Counsel for the 1°t accused-appellant further argued that in terms of the
aforesaid contradictions and omissions which go to the root of the case, a reasonable doubt has
arisen about the credibility and the trustworthiness of the eye witness to the incident and
therefore it is unsafe to believe the evidence of the PW 1 and PW 2.

These are material contradictions, and as such as held in the case of H.K.K. Habakala vs. The
Attorney General 2010 (BLR) 210, if a contradiction is material, such is sufficient to create a
reasonable doubt in the evidence of the witness concerned.

In the case of Banda & others vs Attorney General 1999 (3) SLR 168, it was held that “proving
omissions is an accepted method of "assailing the testimonial trustworthiness of a witness".

The case of Wiiepala vs The Attorney General 2001 (1) SLR 46, it was held that where the
evidence of the sole eye witness was open to suspicion, it raised a strong doubt as to the guilt of
the appellant the court should have given the benefit of that doubt to the accused.

It was further argued by the learned counsel for the appellant that the learned Trial Judge has
failed to consider the contradictory positions taken up by the PW 1 and PW 2 with regard to the
identification of the appellant. In the Magistrates Court of Horana, PW 2 had stated that at the
time of the incident he had seen only 5 persons. However, in the trial he had stated that he had
identified all the accused who were at the scene. It was suggested to the witness that he had
taken up contradictory positions with regard to the number of people who came to the scene (V
5). In his statement to the police, the witness had stated that there were several other people
who had assaulted the deceased. However, in his evidence he had stated that only one accused
had assaulted the deceased and the said contradiction was marked as V 7.

In the evidence of the PW 1 she stated that at the inquest, that she identified the 6" accused at
the time of the incident. However, in the evidence in chief she stated that she identified only the
1%t accused by his name and the said contradiction was marked as V 9. The deceased was
assaulted while he was sitting on the wall. However, in her statement to the police she did not
mention about that. At the 1% instance a single person came to the scene and assaulted the
deceased. However, in her statement to the police she did not mention about that. She was
threatened to be killed by one accused showing a knife and at the non-summary inquiry she had
taken the same position. However, she did not mention about that in her statement to the police,
contradiction marked V 11.

Only the act done by the 1%t accused was to stab the deceased. However, at the inquest she had
stated that the 1°t accused assaulted the deceased using stones and the said contradiction was
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marked as V 12,V 13, and V 14. PW 1 and PW 2 had taken up contradictory positions in respect
of the identification of the appellants and the acts done by the appellants. Therefore, a
reasonable doubt has arisen as to whether they are eye witnesses to the incident as well as the
presence of the appellants to the incident.

The learned Trial Judge has failed to consider the dock statement made by the 1%t accused-
appellant.

In their dock statement the 1%, 2" and the 6% appellants denied their presence of the incident
and while giving evidence in the witness box the 7t" appellant has also denied his presence of
the incident. A reasonable doubt has arisen about the presence of the appellants according to
the evidence of PW 1 and PW 2 and the learned Trial Judge has failed and neglected to take into
consideration the dock statements of the 1%, 2" and the 6™ appellants and the evidence given
by the 7t appellant.

In James Silva vs Republic of Sri Lanka 1980 (2) SLR 167, the Court held as follows;

"a satisfactory way to arrive at a verdict of guilt orinnocence is to consider all the matters
adduced before the court by the prosecution and by the defence in its totality without
compartmentalizing and asking the question whether as a prudent man, in the
circumstances of the particular case, he believes the accused guilty of the charge or not

guilty."

The Judicial Medical Officer (JMO) (PW12) who had examined the 6™ accused-appellant testified
to the effect that the address of the 6% accused-appellant is Welamitiyagoda, Thebuwana. The
6™ accused-appellant had been 30 years of age. He had examined the 6™ accused-appellant
whilst he was warded in the National Hospital under the BHT number 452012 on the 23.04.1998
at 10.15 am. As per the short history given by the 6% accused-appellant, he had taken up the
position that on the 15.04.1998 around 5.30 pm he had been attacked with a rock stone. The 6t
accused appellant however had failed to reveal the name of the assailant.

The JMO had observed a single external injury on the body of the deceased. He had observed a
fracture of the skull on the right side. There had been a blood clot in the dura which the JMO had
removed by an operation.

The 1%t accused-appellant took up the position in his dock statement that he categorically denies
the allegations levelled against him, at the time of the incident. It was the position of the 1%t
accused-appellant that the prosecution witnesses were lying. The 1%t accused-appellant
categorically denied the allegation of having stabbed the deceased.

The learned Trial Judge in her judgment continuously held that the contradictions marked by the
defence through PW 1 and PW 2 were not properly marked on the basis that the contradictions
and omissions cannot be marked only if the witness cannot remember the particular portion of
the evidence or statement put to him or her. The learned Trial Judge was quite correct in holding
same.

As in the case of Rev. Maharagama Suneetha vs AG 2006 (3) SLR 266, it was held that before
proof can be given of a former inconsistent statement and if the statement is in writing although
it need not be shown to the witness or be proved in the first instance, if it is intended to
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contradict him by it, his attention must be drawn to those parts of it to be used for contradicting
him and he should also be afforded with an opportunity to explain such contradictions.

This is exactly what the learned Trial Judge observed and held in her judgment.
Page 887 of the appeal brief is as follows;

83w 8¢ g a0dedd 01 O §3n o gerymy Yenwsl meddvi & D8 & 83
Db e8sID, AYD HOB A» Bwr Ay VO, VY SSIHO 88k 30 01 O H8» O©
308 ede Dy O w8 Woed wS8wB. Db MmeFBw O D8 & 83 IO
@38w6d YyRwWE WOB gDEedE wewsY WEIE WMEDST wIs8moiens’ 80y 8O dy
80 gr¥ent “ewB8wd ¢5Tm WOcT®IB 0 WBwd On® . vYEdSTW. deid Onm
B O Yr MR 89, OB CommDBE Drewrs’ glWowmed gDNBG @wkE WS &l
DY, O3 ComOLE R BB emwiEent, 9O Wit 8¢ wis8moed
000w MOIE w5IB 1 GBOBRST @00, OO oD BEIED gD @wad WS
B BT s. Ded® 808 q0dved 8 BuBe gw WedBw & D8 B 83 O ewvB8wd
YRS @NAIO ¢ CoewmDLW Dnews’ ¢dmiemed DG @IS . 2 I
DD eB8WO Ymn MR BNED wWS8Wciens’ 88y 80 Y BRI & 0.
BeE® B8 CremDGE eR® BIEBB eV DD ¢dWimed Bod®HGE.

In Rev. Maharagama Suneetha vs AG 2006 (3) SLR 266, it was further held this procedure has not
been followed in this case and also that this court cannot take into cognizance the contradiction
or omission at the stage of the appeal.

In the instant case this procedure was not followed. The moment the witness responded by
saying | cannot remember the counsel for the defence proceeded to mark the contradictions and
omissions. No explanation was called from the witness. This accordingly quite correctly resulted
in the Trial Judge not to take into consideration the contradictions and omissions marked by the
defence counsel.

Page 888 of the appeal brief is as follows;

BuBw gw wedBws & D8 B 8O 80 §enwsy vYdEsy IO wIR8mGied 8w O
2P “O80 ¥V ¢ ©wI®BB Dot eI BBV @S 8O sHED Do, BHED
92 @IO8T Ddesd e® WIOIW EBORIEOD DB 1BNEDSY ewIBBwd BDDI ¢ Bwo
DOy 80 VOB Ry 80w gFer OO Om® B WPNEDBIW. DY we . 2 e BisBo
8edddmdwenl Dnewsy CRE WO §1B. BIMBMO On® ) By BOHIIO O wIn’8
@008 80886 8edfdmDLE eR® R ME eWH BT vy & and dv B3O
OR® GV WO ¢ 80HBC BedfdmdweE @20 8w, J B¢ addimde @wd
A8 gmdas D gdmied Bo@mnwd. de® Rt e2»d» viuvamed 8w Bw gu
eCE® NBIed en¢s 8O RO O ¢ DD 0’8 & B gnd, deid BDD wHneDsY
y@® »E 8O w8 8Dw T e, OBW BNW BHEDB. die 80Esd BedfdmDe]
CRB CWE WO . YOOewsy wewsy mE 888 Omm vy W8 8108 BvO T Ow 8ddud
BedddmDLE @R CRER WE @NVR D ¢dWoemed Bod®m» k.

The learned Trial Judge was quite correct in rejecting the contradictions and omissions marked
by the defence.

The view expressed in Rev. Maharagama Suneetha vs AG 2006 (3) SLR 266, has been reiterated
in many a judgement and many a jurisdiction.
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In Best Footwear (Pvt) Ltd and two others vs Aboosally 1997 (2) SLR 138, F.N.D Jayasuriya J held
as follows:

“In evaluating the evidence of a witness, a court or tribunal is not entitled to reject
testimony and arrive at an adverse finding in regard to testimonial trustworthiness and
credibility on the mere proof of contradiction or the existence of a discrepancy. The
deciding authority must weigh and evaluate the discrepancy and ascertain whether the
discrepancy, does go to the root of the matter and shake the basic version of the witness.
If it does not, such discrepancies cannot be given too much importance. Before arriving
at an adverse finding in regard to testimonial trustworthiness the Judge must carefully
give his mind to the contradictions marked and consider whether they are material or
not and the witness should be given an opportunity of explaining those contradictions
that matter....”

In Shaik Subhai Vs State of AP., 321 (326) (AP), it was held that;

“by putting suggestions to the witness and the witness denying the same will not amount
putting contradiction to the witness. The contradiction has to be put to the witness as
contemplated under section 45 of the evidence Act. If a contradiction is put to the
witness and it is denied by him, then his attention had to be drawn to the statement
made by such witness before the police or any other previous statement and he must be
given a reasonable opportunity to explain as to why such contradiction appears and he
may give any answer if to statement made by him is shown to him and if he is confronted
with such a statement and thereafter the said contradiction must be proved.”

In Brown vs Dunn 6 R 67, at page 76 Lord Halsbury observed that;

“to my mind nothing would be more absolutely unjust than not to cross examine witness
upon evidence which they have given, so as to give them notice and to give them an
opportunity of explanation and an opportunity very often to defend their own
character”.

In Bombay C M Co Vs. Motilal 42 AIR 110, it was held that giving a witness an opportunity to
explain the discrediting facts is important to show that the evidence for and against the relevant
issue is trustworthy or untrustworthy in order to believe or disbelieve in the witnesses’ story

given in oral evidence.

Has the learned Trial Judge failed to consider the contradictions and omissions marked by the
defence which go in to the root of the case?

As per the dicta in Rev. Maharagama Suneetha vs AG 2006 (3) SLR 266, the proper procedure to
be followed when marking contradictions was not followed by the defence. The Trial Judge was
quite correct in disregarding the contradictions marked by the defence, similarly as seen in Rev.
Maharagama Suneetha vs AG 2006 (3) SLR 266, this procedure has not been followed in this
case and therefore that this court cannot take into cognizance the so-called contradiction or
omission at the stage of the appeal.

Has the learned Trial Judge failed to apply the test of probability and improbability in respect of
the evidence of the prosecution witness No. 01 namely Olupathage Nalini de Silva whose
evidence was unworthy of credit?

Page 11 of 12



There is absolutely no merit in this ground of appeal as the learned Trial Judge had taken into
consideration the test of probability and improbability.

Has the learned Trial Judge failed to consider the contradictory positions taken up by PW 1 and
PW 2 with regard to the identification of the appellants? There is absolutely no merit in this
ground of appeal as there were no proper contradictions in existence with regard to same.

Has the learned Trial Judge failed to consider the dock statement made by the 1%, 2"¥ and the
6™ accused-appellants and the evidence given by the 7™ accused? There is absolutely no merit
in this ground of appeal.

In the above circumstances it is evident that there is strong and cogent evidence which
establishes the fact that the prosecution has proved its case beyond reasonable doubt.

It is my view that the failure to take into account the afore-cited extenuating circumstances
amounts to a non- direction resulting in a miscarriage of justice.

In this case the defences of grave and sudden provocation and sudden fights were proved. Even
though the 1%t accused had acted excessively when inflicting the said injury using a knife, the
matters already discussed above indicate a sudden fight without premeditation and without
taking any undue advantage in the heat of passion.

For the reasons set out above, | conclude that the learned Trial Judge had misdirected himself
by failing to evaluate the said material in favour of the accused-appellant. | therefore decide to
set aside the sentence and replace it with a fresh sentence.

The conviction for culpable homicide not amounting to murder under section 297 of the Penal
Code on the basis of provocation and sudden fight is affirmed and | impose a sentence of 2 years’
rigorous imprisonment suspended for 7 years from today.

Appeal is dismissed.

Sentence altered.

Judge of the Court of Appeal

R. Gurusinghe J.

| agree.

Judge of the Court of Appeal
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