IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST REPUBLIC OF

Case No. CA/RIT/02/2021
SP/HCCA/TA/LA/01/2019
DC Walasmulla 1103/P

SRI LANKA

In the matter of an application for
Revision and Restitutio in integrum in terms

of Article 138 of the Constitution.

Wickrama Gunaratna Pinidiya Sirisena,
Maha Siyambalagahawatta,
Siyarapitiya,

Katuwana

Plaintiff

Vs.
1. Wickrama Gunaratna Pinidiya
Ariyatilaka,

Maragahawatta, Siyarapitiya,

Katuwana.

2. Wickrama Gunaratna Pinidiya
Kiribandara,
Maha Siyambalagahawatta
Siyarapitiya,

Katuwana

3. Mahakumburage Ariyadasa,
Wellahandiya,

Siyarapitiya,

Katuwana

4. Amarasena Wickrama Gunaratna
Pinidiya,
Maragahawatta, Siyarapitiya,
Katuwana
Defendants
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AND BETWEEN

Wickrama Gunaratna Pinidiya Sirisena
Maha Siyambalagahawatta
Siyarapitiya,

Katuwana

Plaintiff-Petitioner

Vs.
1. Wickrama Gunaratna Pinidiya
Ariyatilaka,
Maragahawatta, Siyarapitiya,

Katuwana.

2. Wickrama Gunaratna Pinidiya
Kiribandara,
Maha Siyambalagahawatta
Siyarapitiya,

Katuwana

3. Mahakumburage Ariyadasa,
Wellahandiya,
Siyarapitiya,

Katuwana

4. Amarasena Wickrama Gunaratna
Pinidiya,
Maragahawatta, Siyarapitiya,

Katuwana (deceased)

4A. Wijewickrama Koralage
Karunawathie,
Maragahawatta, Siyarapitiya,

Katuwana
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Defendants-Respondents

And Now Between

Wickrama Gunaratna Pinidiya Sirisena
Maha Siyambalagahawatta
Siyarapitiya,

Katuwana

Plaintiff-Petitioner-Petitioner

Vs.

1. Wickrama Gunaratna Pinidiya
Ariyatilaka,
Maragahawatta, Siyarapitiya,

Katuwana.

2. Wickrama Gunaratna Pinidiya
Kiribandara,
Maha Siyambalagahawatta
Siyarapitiya,

Katuwana

3. Mahakumburage Ariyadasa,
Wellahandiya,
Siyarapitiya,

Katuwana

4. Amarasena Wickrama Gunaratna
Pinidiya,
Maragahawatta, Siyarapitiya,

Katuwana (deceased)
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4A. Wijewickrama Koralage
Karunawathie,
Maragahawatta, Siyarapitiya,

Katuwana

Defendants- Respondents- Respondents

Before: D.N. Samarakoon, J.
B. Sasi Mahendran, J.

Counsel: Rohan Sahabandu, PC with Nathasha Fernando and Senanayake for the

Plaintiff-Petitioner-Petitioner

Written 16.11.2022 (by the Plaintiff-Petitioner-Petitioner)
Submissions:

On

Decided On : 06.12.2022

B. Sasi Mahendran, J.

The Plaintiff-Petitioner-Petitioner (hereinafter referred to as “the Plaintiff’), by
Petition dated 1t February 2021, is seeking to invoke this Court’s revisionary and/or
restitutionary jurisdiction in terms of Article 138 of the Constitution to set aside the Order
of the District Court of Walasmulla dated 9t January 2019 (“P16”) and the Order of the
High Court of Civil Appeals holden at Tangalle dated 10t September 2020 (“P17”) and for
this matter to be tried de novo. The other parties to this matter did not participate in the

proceedings, although notice had been issued to them by the Fiscal.

The Plaintiff, in this case, made an application to the District Court in terms of
Section 189 of the Civil Procedure Code on the basis that the judgment of the District
Court dated 3t July 2008 (“P7”) was incorrect, due to an accidental slip or omission in

excluding two Lots from the corpus. The District Court refused the application. Following
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this, the Plaintiff appealed to the Civil Appellate Court which also dismissed the

application.

The Plaintiff’s main grievance is that the Orders of the District Court and the Civil
Appellate Court are made per incuriam and in a manner prejudicial to his property rights.
Both Courts refused the Plaintiff’s application made in terms of Section 189 of the Civil
Procedure Code to correct the purported accidental slips or omissions by amending the

judgment, final plan, and final decree in the substantive partition action.

We will set out the facts prior to determining whether the Plaintiff is entitled to

the relief prayed for. These reliefs prayed for are as follows:

[13

To issue notices to the Respondents,
To Hear this application,

c. Acting in revision and/or restitutio in integrum to set-aside order dated 09.01.2019 of the
Learned District Judge of Walasmulla and the Judgment dated 10.09.2020 of the Learned
High Court Judges of the Civil Appellate High Court of Tangalle.

d. Send the case back to trial de-novo before the District Court of Walasmulla.

e. Grant costs, and

f.  Any such further reliefs as Your Lordships’ Court shall seem meet.”

The factual background is as follows. The Plaintiff instituted a partition action in
the District Court of Walasmulla by Plaint dated 5t September 2001 (“P1”) to partition a
land called “Mahasiyambalawewatta”. Mr. H.P.P. Jayawardena, Licensed Surveyor,
prepared a preliminary plan (No. 3892 dated 7th December 2003 — “P2”) consisting of ten
Lots marked “A” to “J”. In his report (“P3”), it was recommended that Lots “G”, “H”, and
“I” be excluded from the corpus since those Lots were respectively, a Pradeshiya Sabha
road, a stream reservation, and not belonging to the corpus. The parties filed their
statements of claim. The matter proceeded to trial with the recording of five admissions.

No issues were raised. The admissions recorded on 19t March 2008 (“P5”) were as follows:
“BEo RO

01. ¢8, ©9, & exfed Buvw DEREDsY 9O Bw ¥n PO BE®A.
02. 8,8, 8,000,608 afec D8 qedr @ Suw Dund 2D 8EwA.
03. & ww» 8 gwfec OB qFedn @0 0 2,4 Docms mG 05T 8857 @Y OB @8 DO 88 oB.
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04. 8.8 @6008sY edn @ndn eONDO Buw Defned ¢men @80 od ad) 8 m ey 0w ERo 880
R8O DT dme 2D BE®A.
05. cugon BEaed nmur’ 050@B 900 BEwR.”

Thus, the parties agreed that Lots “G”, “H”, and “I” would be excluded from the
corpus (which was admitted to include only Lots “A”, “B”, “C”, “F” and “J”) and that a
common road on the southern boundary of the corpus would be granted, instead of the
roads that were used by the 224 and 4th Defendants depicted as Lots “D” and “E”. It was
only the Plaintiff that gave evidence. He was not cross-examined. The matter was fixed
for judgment as the Defendants did not wish to give evidence. The judgment was delivered
on 3 July 2008 (“P7”) and, consequently, the interlocutory decree was entered. Mr.
Jayawardena prepared the final plan No. 4793 dated 28t October 2008 and thereafter the
final decree was entered. The Plaintiff contends that he was unable to properly execute

the writ owing to some mistakes found in the said judgment and the final plan.

Therefore, he filed a motion in terms of Section 189 of the Civil Procedure Code,
which was supported on 3@ October 2018, to correct the purported mistakes. These
mistakes included, among other things, that the learned Trial Judge erred in holding that
the corpus contained only Lots “A”, “B”, “C”, “F” and “J” when the corpus should have
included Lots “D” and “E” as well and that Lots “D” and “E” were erroneously treated as
a common road and therefore excluded. However, the learned District Judge by the
impugned Order dated 9t January 2019 (“P16”) dismissed the application. The learned
District Judge observed that the Plaintiff himself had admitted that the corpus consisted
of Lots “A”, “B”, “C”, “F” and “J”, which he reiterated in his evidence too. Further, the
application did not concern ‘mistakes’ which were merely accidental slips or omissions
rather the amendment sought was fundamental and went to the root of the matter. The

relevant parts of the Order read:

“0B BEoB® vt 0 ey, mnsduried Omede O O and, OB BEMAR® ©@axidewsy
8 edennl 0nd O¢ 8dwsy BB w@arTdews § edewn BB B83E mf Sx wey» smeny 189 DorxtBa
wOort BNGE weg ovnum. OB BEoiB® wdwsy BBe®sy amnd®, ¢ &» o®® 9EB® monm CI®
218 &BEWI O8O w8 0 & . VS w8 WOV OE @cdm BJYed, s 8O evgd nsIdD 0dBed,
aoe 8Red J,8,8,0d,08 gfec D8] 0®® mE)ed Suw DEnd Houme O 900, 5 8wBmd; DBHT® w8
CH & . ag w8 e 80 B¢ mo»y @DEede end ecduws Bgest B, YD B0 BBe® HBwWD
B, 900sI® ¥y s1@B0 w8 A 083, dvw DENed § ww & gwed D8 ¢y #B oW, eRe®
ey @80 Cod el @0 8O sWEO CRo 0D »OT AW POV Y® WS .
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® BT ¢¥D @B 888, g BReS S wn 8 ¢dov m@E @10dew Dnews vdm D DO »sIdm
B Be® 51880 wewsy 6 ¢ 9D con PON® BB NOsY Bw BrigedBE w880 ¢wfd B end,
2080 COTed KD BEMB® @D, (R eh @8O od gl ¢dm emg dw Cah &80 ¢ BasDwst O B
. 8w o8 ¢ 5 8REma; BB B0 d» G 820 vme 00, 2008.03.19 D5 8 w8 dwsy O
wewsy 0 gm. 928s5D g8 BEmBR® ww w8 ww oCan ©m 8em®D o ¥O¥®mI® 8Byoin®sy B8sY
0B w0 B¥ed ymoawd o W0 @B and In@ied BsIcedd B emdem 51@aFecs! udws gimiced
ecdewsl 808 200, 988D ¢ moey ©n BB BoOm»WHO SeBw erxnw®. YedsI® 8 hEmoed
2CE® am® 5®&LE™ 9C 0 8I3sTery, cor yO&NS SBHCIHE S8sY B »om ¢ Briged HSwWO®
DCBIBN § @00t o0l w BIOD Brv, ¥ gm0 BSY 0wd y®i¢ ecdewBsy 8¢ § ecduws’ w.onddmw

BEOO ev0ed.”

Aggrieved by this Order the Plaintiff filed a leave to appeal application in the Civil
Appellate Court, holden at Tangalle. Leave was granted. However, the learned Judges
ultimately dismissed the appeal, by impugned Order dated 10t September 2020 (“P17”).
The learned Judges were of the view that the Plaintiff had admitted that the corpus
contains Lots “A”, “B”, “C”, “F” and “J”. Nevertheless, the decision of the learned Trial
Judge to exclude Lots “D” and “E” although erroneous, was not an accidental slip or
omission falling within the ambit of Section 189. It was deliberate. The learned Judges
concluded that the remedy sought should have been by way of an appeal or restitution

and not an application under Section 189. The relevant parts of the Order read:

“»8 Bwimes 30@»ed nabdwsy 8B8evnn aiferd ¢8.00.8. v mAE Sew Ddneds’ @b Sw yn
OO Bew DD w®sI8dm dx¥esy, &,8,8,805,08 ¢ PE DESY DO ©. e®® BEvB® u5(@&Emsiod
202380l ¢ @@ O B amd, OB VY yme S e, 88,00,8 B dvw DEneDsY QD Bw ¢n OO,
50 @30 & ww 8 B 2,4 OB 05T 150 08B B 8w DO, & eOMOD Svw DENED ¢y B
od a® 8m ewmg o s 80T w. & amd 0®® WOy 8 HEmoiod w8l ¢ ymn WS dw HHYS ®J

G>.

g a0 8 9 & »EE Svw DEnedsy 9 Bu gi¥er OxI¢ B 2wl Danewsy wimdK WS OO mAE
Bvw DEnedsy @b 8w grn BP0 oWy ¢ OO WMAE dvw DEReEDST 9D Sw Wy POV BHOBHWHO &
@B B, O BBeEHO avd®edsy 8¢ § Odew ewvd D ddeBsy 8¢ § 0de o B w v ened. dw Bmo
0@ ouln 85D ©sTvn ¢ BdwmwB. ©BsY BEE &) D wegwed 189 dosiBw wden A6 BEOHO
06 CE BE 0D, Do 88 DrewsI® ol i 8By Ddwied e®® Bo®me @de wH®nm DD eBess.
deur dv B83E »E D womw smex 189 DosiBe wderw BOC »E ViBHE ©0ed. rddwsY
BB 8 0w & »AE Sev DuEdnedsy 9 Be gn A0 O 8 owd BEeom oy» . w8 D8I OO
©r) ezNed.

YO @¢ (WD ey & wy & IE Dvw Ddned emd A0AB. & 5D B0 & ww &
@m0 Bvw DERed e AV Bodmw ®E yrd Byw.
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& amd ot 8w BBEGDSw AE gom B ww § Bvs DEnedsy b S BI® u1weE Drnews®
@cd® oD HFDGR. densf evfe®mcDried aEE® ¢wddn Driery ®DsTed 9EE® BOE m»&) B oy
smest 189 DoriBe sden monm ¢ MDB.

con S BBYG1D0wed e®® Boernw et AR D0 dw 8vd®eany 8¢ §Or D0 ound a5 Beso
8¢ ot 900 BBoeds wiCBw 0w, Gm®m 5O oy ¢Od8s dgedm ¢ Bowlowd. & gmd SO0
Boemwr BEE g Stvm wogw smen 189 dosiBe edest B0 e v O ez0ed.”

On a perusal of the record, it appears that the learned Trial Judge erred when he
excluded Lots “D” and “E” from the corpus. Those Lots should have formed part of the
corpus as well. The Plaintiff’s conduct is not irreproachable either. As the learned District
Judge correctly identified, it was by the parties’ own admission the corpus was said to
consist of Lots “A”, “B”, “C”, “F” and “J”. No attempt was made to correct this during the
course of giving evidence either. This is a mistake on the Plaintiff’s part, which he admits

in Paragraph 5 of the Petition as well.

Nevertheless, we are mindful of the settled law that an imperative duty is cast on
a trial judge to investigate the title and to carefully examine and analyse the totality of
the evidence placed before him or her. To that effect, the learned District Judge’s aforesaid

Order is wrong.

It must be noted that the present case is not to impugn the admissions recorded
by the parties’ own volition, which the law permits to do so only if it is an admission of
law, and not an admission of fact. This application deals with the allegation of breach of
the imperative duty cast on the trial judge to go beyond the recorded admissions and

investigate the title and correctly identify the corpus.

We are now tasked with determining whether this mistake is one that falls within
the ambit of Section 189 of the Civil Procedure Code and whether the learned Judges were
correct in their findings that it did not fall within the ambit of Section 189.

Section 189(1) of the Civil Procedure Code reads:
The court may at any time, either on its own motion or on that of any of the parties, correct any
clerical or arithmetical mistake in any judgment or order or any error arising therein from any
accidental slip or omission, or may make any amendment which is necessary to bring a decree into

conformity with the judgment.
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This Section was analysed in the case of Mohamed Igbal v. Mohamed Sally [1995]
2 SLR 310. His Lordship Ranaraja J. (with his Lordship S.N. Silva J. (as he then was)

agreeing) observed thus:

“Section 189 of the Civil Procedure Code permits Court on its own motion or on an

application by any of the parties to an action;
(1) to correct any clerical or arithmetical mistake in any judgment or order,
(2) to correct any error arising in any judgment or order from any accidental slip or omission,

(3) to make any amendment which is necessary to bring a decree into conformity with the
Jjudgment.

Section 189 1s exhaustive of the causes for which a decree may be amended.”

We are of the view that the learned Judges of the District Court and the Civil
Appellate Court were correct in their views that the type of ‘mistake’ that is sought to be
rectified in the present application is not one falling within the ambit of Section 189. It
appears to be conscious and deliberate. A matter such as the redistribution of the shares,
which arises now with the inclusion of two new Lots (and as explained below an exclusion
of one Lot i.e. Lot “J” from the corpus) unlike, for example, an arithmetic mistake in the
share allocation, cannot be treated as falling within one of the three limbs set out in

Mohamed Igbal (supra). We cannot stretch the parameters of Section 189 to include the

present mistake within its ambit, even if there appears to be an injustice, and thereby
cause ambiguity in this area of law, when there are clear avenues that can be taken such
as an application for revision to revise the judgment of the learned Trial Judge dated 3¢

July 2008 and the consequent orders thereon.

Further, the Plaintiff has not prayed for the setting aside of the judgment dated
3rd July 2008 (“P7”), instead, the prayers, as set out above, deal with setting aside the
Orders concerning the application under Section 189 and for the matter to be reheard
afresh so that the District Judge can re-determine whether the mistake falls within the
sphere of Section 189. Even in his leave to appeal Petition to the Civil Appellate Court (on
page 10 of the Brief) there was no prayer to set aside the judgment dated 3rd July 2008.
There too it was only to set aside the Order dated 9t January 2019 of the District Court.
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In Surangi v. Rodrigo [2003] 3 SLR 35 his Lordship Gamini Amaratunga J.

observed:

“No Court 1s entitled or has jurisdiction to grant reliefs to a party which are not

prayed for in the prayer of the plaint’.

It must also be noted that in his written submissions, although not raised in the
Petition, the Plaintiff has alleged that the learned Trial Judge had included Lot “J” in the
corpus when it should not form part of the corpus. The Surveyor’s Report (‘P3”) notes that
Lot “J” does not belong to the corpus. This also fortifies our view that the mistakes alleged
are not those falling within the ambit of Section 189. In this application, we are concerned
with examining whether the learned Judges were right or wrong in determining whether
the mistakes alleged fell within the ambit of Section 189. We cannot conflate the two in
order to do justice as there are more suitable avenues and remedies available. This is not

a case where there is no other remedy.

For these reasons, the application is dismissed. This dismissal must not be

construed as a bar to the Plaintiff to file an application for revision if so advised.

JUDGE OF THE COURT OF APPEAL

D. N. SAMARAKOON, J.
I AGREE
JUDGE OF THE COURT OF APPEAL

Page 10 of 10



