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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST 

REPUBLIC OF SRI LANKA 

 

In the matter of an Appeal made under 

Section 331(1) of the Code of Criminal 

Procedure Act No.15 of 1979, read with 

Article 138 of the Constitution of the 

Democratic Socialist Republic of Sri 

Lanka. 

Court of Appeal No: 

CA/HCC/ 0366/2017                    Kalapuge Don Chamindaka Ravi 

Gunawardena 

                                                   

High Court of Chilaw 
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vs. 

 

The Hon. Attorney General  

       Attorney General's Department 

    Colombo-12 

 

        

COMPLAINANT-RESPONDENT 

 

 

BEFORE   : Sampath B. Abayakoon, J. 

P. Kumararatnam, J. 

 

COUNSEL   : Saliya Peiris, PC with Pasindu  

     Thilakaratna for the Appellant. 

Riyaz Bary, DSG for the Respondent. 
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ARGUED ON  :  02/11/2022 

 

DECIDED ON  :   09/12/2022  

 

 

        ******************* 

                                                                  

 

JUDGMENT 

 

P. Kumararatnam, J. 

The above-named Accused-Appellant (hereinafter referred to as the 

Appellant) was indicted by the Attorney General for committing the offence 

as mentioned below. 

On or about the 25th March 2012 in Madampe the accused-Appellant 

committed the murder of Mudiyanselage Dishna Sobani which is an offence 

punishable under Section 296 of Penal Code. 

The trial commenced before the High Court Judge of Chilaw as the Appellant 

opted for a non-jury trial. The prosecution had led three witnesses and 

marked production P1-4 and closed the case. The Learned High Court Judge 

having satisfied that evidence presented by the prosecution warranted a case 

to answer, called for the defence and explained the rights of the accused. The 

Appellant gave evidence from witness box and called two witnesses on his 

behalf. 

After considering the evidence presented by both parties, the learned High 

Court Judge had convicted the Appellants as charged and sentenced him to 

death on 29/11/2017. 
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Being aggrieved by the aforesaid conviction and the sentence the Appellant 

preferred this appeal to this court.     

The Learned President’s Counsel for the Appellant informed this court that 

the Appellant has given his consent to argue this matter in his absence due 

to the Covid 19 pandemic. At the hearing the Appellant was connected via 

Zoom platform from prison. 

In his solitary ground of appeal, the Learned President’s Counsel contends 

whether the Appellant should have been convicted for culpable homicide not 

amounting to murder under Section 297 of the Penal Code. 

 

The background of the case albeit briefly is as follows: 

In this case no direct evidence is available but the case rests on 

circumstantial evidence. 

PW1 is the elder brother of the Appellant. This witness had confirmed that 

his accused-brother had an affair with the deceased and were living together 

in their ancestral home situated at Irattakulama at the time of her untimely 

death. On the date of incident, while he was attending a Sramadhana at 

Irattakulama, at about 4.00 p.m. the Appellant had given him a call and 

asked him to come to his house. He had gone to the Appellant’s house 

accompanied by his second brother by his motor bike. When they reached 

there, the Appellant had requested the witness to bring a three-wheeler to 

take the deceased to hospital as she was sick. This witness had sent his 

second brother to bring his three-wheeler. At this time, the Appellant had 

told this witness that he had fought with the deceased and therefore she had 

fallen sick. This witness had not taken any endeavour to inspect the 

condition of the deceased. When his brother brought the three-wheeler, the 

Appellant went inside the house and informed that the deceased had refused 

to come. Hence, he had gone home in his three-wheeler. 
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At about 6.30 p.m. when he returned home after a hire, he had met the 

Appellant and the Appellant had told him that the deceased was not talking. 

Hence, he had gone into the Appellant’s house and called the deceased but 

she did not reply. As the Appellant had told him that the deceased seemed 

to be dead, both had gone to the Madampe Police Station and lodged a 

complaint.  

According to PW5, the investigating officer, the first information about the 

death was provided by the Appellant. Also, he had handed over a mobile 

phone and the identity card of the deceased to PW5 who had arrested the 

Appellant subsequently. Thereafter, he had gone for investigation visited the 

scene of crime and recovered productions. The witness saw several sticks 

including a broken broom stick in the house where the deceased lived with 

the Appellant.                 

According to the JMO who held the post mortem, 110 injuries were noted on 

the deceased’s body.  

1. Head and Neck  - 16 injuries. 

2. Back of the Body  - 10 injuries. 

3. On the Chest  - 10 injuries. 

4. On the abdomen  - 05 injuries. 

5. On the Right Arm - 24 injuries. 

6. On Left Arm  - 15 injuries. 

7. On Right Leg  - 14 injuries. 

8. On Left Leg  - 11 injuries.  

According to the JMO the number of injuries could be more as some cannot 

be clearly identified. The summary of the injuries is mentioned below: 

• The injuries are in different ages; from few days to few hours. 

• The causative weapons are blunt; the patterns and the injuries are 

consistent with those inflicted by poles, sticks, fist blows, forceful 
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grips, nail marks and being dashed hard on flat surfaces and a ridge 

and vigorous shaking of the head. 

• The injuries had been repeated over the same anatomical parts in 

different times. 

• The actual number of the injuries exceeds the injuries described as 

some injuries show overlapping. The number of injuries exceed 110. 

• The front, back, and the flanks of the body show injuries due to being 

assaulted from the all-possible directions. 

• There are injuries due to resistance and defence but the defence or 

resistance is proportionately less compared to the total number of 

injuries. 

• The injuries had been intensified with the time. 

• Some injuries could make the deceased incapacitated for some time. 

• The manifestation of the late injuries became less prominent due to 

decreased volume of circulating blood due to obscured internal 

haemorrhage in to soft tissues due to early injuries. 

• Injuries are fatal in ordinary cause of nature collectively in many 

combinations due to hypovolaemia due to internal bleeding.    

The Appellant had given evidence from witness box and called one of his 

brothers and his mother as defence witnesses after the closure of the 

prosecution case. The Appellant took up the position that he had constant 

fight with the deceased but did not think the assault would lead to her death. 

Although he tried to take her to the hospital with help of his brother PW1, 

the deceased had refused. In the cross-examination, he took up the position 

that he was not in good mental condition at the time of the incident. He 

admitted that he had assaulted the deceased using sticks and also admitted 

that he was a drug addict but had given up after releasing from the 

rehabilitation camp.  
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Both the Appellant’s brother and the mother gave evidence to say that his 

metal status was not rational during the period he had lived with the 

deceased.  

In the argument, the Learned President’s Counsel strenuously stressed that 

the Learned High Judge had failed to consider the circumstantial evidence 

in its correct perceptively. 

PW5, the investigating officer in his evidence clearly mentioned how he 

recovered the productions from the Appellant’s house. Those items were not 

introductions, as claimed by the defence. The items had been recovered 

under his supervision by the crime investigation officers. He had identified 

those production in the open court. The Learned High Court Judge had 

considered this evidence in his judgment. 

Next, the Learned President’s Counsel contended that the Learned Trial 

Judge has not considered the evidence of the JMO as to the wounds of the 

deceased as they were quite old and the said wounds would not amount to 

the cause death of the deceased. Hence, he stressed that this case is not one 

that should have been considered under the third limb of Section 294 of the 

Penal Code.  

The Learned President’s Counsel citied the Judgement of Vithana and 

Others v. Republic of Sri Lanka [2007] 1 SLR 169 to substantiate his 

argument. In that case Sisira de Abrew, J. held that: 

“(1) The intention that is contemplated in the 1st limb of Section 294 is 

the intention to cause death which is commonly known as murderous 

intention, but the intention that is contemplated in the 3rd limb of Section 

294 is the intention to cause bodily injury. This injury should be 

sufficient, in the ordinary course of nature to cause death. The emphasis 

here is on the sufficiency of the injury to cause death in the ordinary 

cause of nature and not the intention”. 
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In this case, the injuries sustained by the deceased play a decisive role in 

determination of this case as to whether the Appellant had actuated the 

murderous intention or not. Hence, the circumstantial evidence pertaining 

to injuries found on the deceased’s body need to be discussed in detail.                       

PW10, Consultant JMO who examined the body clearly stated that there 

were large number of injuries on the deceased’s body which were calculated 

to be 110. He had opined that there could be even more injuries which had 

been inflicted overlapping on existing injuries. These injuries were primarily 

blunt force injuries. The patterns and the injuries are consistent with those 

inflicted by poles, sticks, fist blows, forceful grips, nail marks and being 

dashed hard on flat surfaces and a ridge and vigorous shaking of the head. 

The injuries are in different ages; from few days to few hours. 

According to the JMO, the death was caused due to multiple blunt force 

injuries over few days and intensified on the date of death causing internal 

bleeding, leading to Hypovolaemia, acute left ventricle failure and acute sub 

dura haemorrhage. Lack of food was also noted in the Gastro Intestinal Tract. 

The Pattern of blunt force injuries is in keeping with blows inflicted with 

blunt weapons, dashing the deceased against hard surfaces and a ridge, 

forceful grips, nail marks and vigorous shaking of the head. 

The JMO further stated that the findings are consistent with that the 

deceased had been subjected to cruelty and extreme violence including 

(probably, not limited to) deprivation of food, and physical abuse. There is 

medical evidence of exposure to unnatural acts of sex over period of time in 

the past. (Deceased’s rectum is dilated) 

PW10, in his evidence at page 82 of the brief stated although some injures 

are not directly cause the death but other injuries inflicted on the deceased’s 

body, especially on her head and internal injuries caused to her body which 

led to Hypovolaemia condition had directly contributed to her death. The 

relevant portion of the evidence of PW10 is re-produced below:   



 

 

8 

 

 

(Pages 81-82 of the brief)   

m% ( fuu ;eke;a;sh mrslaId lsrSfuka wk;=rej urKh isÿùug fya;=j iy wfkl=;a 

  wod< u; Tn;=ud ilia lrkq ,enQ me' 01 lshk urK mrSlaIK jd¾;dfõ olajd 

  ;sfnkjd@  

W ( tfiah'  urKh isÿùug osk lsysmhlg fmr wdrïN ù l%u l%ufhka ;Sj% jk  

  wdldrhg isÿjQ nyqúO fudg n,hlska isÿù ;=jd, fya;=fjka we;s jQ ixirKh jk 

  reêr m%udKh wvqùu fyj;a yhsfld,sñhd hk ;;a;ajh fya;=fjka iy ;Sj% jï 

  fldaIsld  wl¾ukH ùu fya;=fjka fud<fha we;sjQ reêr jykh fya;=fjka isÿ jQ 

  njg ud i`oyka lr ;sfnkjd'  tfukau wehf.a wdydr ud¾.h ;=< wdydr wvqfjka  

  ;snQ nj i`oyka lr ;sfnkjd'  tkï weh ksis wdydrhla osk lsysmhla ;siafia  

  fkd,enQ njg  ikd: jk wdldrhla fmkakqï lr ;sfnkjd'  tfukau ;=jd, rgdj 

  fudg wdhqOhlska isÿjQ myroSïj,ska iy ñh.sh wh ;o mDIaGhl iy odrhl  

  yemamSfuka isÿjQ ;=jd, iy ;oska .%yKh lsrSfuka iy wehf.a ysi ;oska hïlsis 

  flfkl= úiska fi,ùfuka isÿ jQ wdldrhg isÿ jQ nj fmkakqï flfrk igyka  

  ;sfnkjd'  fï ishÆu o;a;hka ii`od ne,Sfï oS fuu ñh.sh wh lDDr;ajhg iy 

  m%pKav;ajhg Ndckh ù we;s w;r wkqudK jYfhka iy ud bosrsfha i`oyka l< 

  ;;a;ajhkag iSud fkdjQ wdydr wdosfhka je<lSfuka tkñ id.skafkka ;eîfuka jQ 

  ldhsl wmfhdackhg ,laùfuka isÿjQ njg m%ldY l< yelshs'  tfukau wiajdNdúl 

  ,sx.sl l%shdjlg weh ld,hla ;siafia mdol jQ njg m%ldY l< yelshs' 

m% ( fuu ;eke;a;shf.a urKh isÿùug ;=jd, 110 u n,md ;sfnkjo tfia ke;akï fï 

  ;=jd, w;rska hï hï ;=jd, muKo fï ;eke;a;shf.a urKh isÿùug n,md  

  ;sfnkafka @ 

W ( ;=jd, 110 w;rska hï hï ;=jd, urKh isÿùug iDcqj odhl fkdùug bv we;s nj 

  m%ldY l< yelshs'  kuq;a reêr jykh ù weh wl¾ukH ùu fya;=fjka ysfia ;snQ 

  ;=jd, iy YrSrfha wNHka;rfha ;=jd, isÿ lsrSug wod< ;=jd, wehf.a urKhg 

  iDcqj odhl ù we;s njg m%ldY lrkak mq¿jka' 

 

In this case, PW10 had detailed and given comprehensive evidence about 

injuries found on the deceased and its causation to death. The deceased had 

suffered injuries continuously without any medical treatment. She had been 
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starving and beaten mercilessly. She had willingly come to live with the 

Appellant but the Appellant had totally neglected, tortured and assaulted her 

without being seeking medical attention. She had died because of the 

complication of the beating. Further, there was medical evidence that the 

deceased was subjected to unnatural act of sex. The post mortem report 

revealed that her rectum is dilated. The evidence transpired that all the time 

relevant to this case the only occupiers of the Appellant’s house were the 

deceased and the Appellant.  

Considering all the circumstances, I find the Learned Trial Judge had very 

correctly concluded that that the Appellant is guilty of committing the 

murder of the deceased.  

Finally, the Learned President’s Counsel for the Appellant contended that 

the Learned Trial Judge had failed to consider the mental condition of the 

Appellant under the plea of Automatism to establish that the Appellant’s 

performance of actions without conscious thought or intention.  

The Appellant while giving evidence admitted that he was a drug addict and 

was incarcerated for a longer period of time. But he admitted that he had 

fully given up the habit while in the prison. Although he had consumed drugs 

after his release, he had stopped after the deceased came to live with him. 

The relevant portions of evidence are re-produced below: 

(Pages 117-119 of the brief.) 

m% ( fudk u;aÞjH iïnkaOfhkao@ 

W ( fyfrdhskaj,g weíneys jqkd 

m% ( oeka Tn u;aÞjH j,ska ños,do isákafka@ 

W ( tfyuhs' 

m% ( nkaOkd.drh ;=<oS Tng u;aÞjH Ndú;h iïnkaOfhka m%;sldr ,enqkdo@ 

W ( m%;sldr lshkafka wfma ys;aj,skau ;uhs wms tajd w;ayersfha' 



 

 

10 

 

 

(Page 119 of the brief.)  

m% ( weh iu`. tlg cSj;a fjkak mgka .;a;du u;aÞjH k;r l<do@ 

W ( tfyuhs' 

In his re-examination the Appellant suddenly took up the position that in 

the prison he was put among the insane persons. But he was not sure 

whether he was treated for any mental disorder.     

(Page 150 of the brief.) 

m% ( tflaos m%;sldr ,nd ÿkako@ 

W ( nkaOkd.dr frdayf,ka ÿkakd' 

m% ( fudkjo ÿkak m%;sldr @ 

W ( fudkjd ÿkako okafka keye' 

m% ( miqj fyda oek .;a;o udkisl msiafida bkak jdÜgqjl bkafka lsh,d@ 

W ( tfyuhs' 

But the brother and the mother of the Appellant called for his defence gave 

evidence with regard to some disturbed mental condition of the Appellant. 

The Appellant giving evidence never complained of any mental disorder. 

Further, the PW1 was never questioned about his metal condition. In the 

cross examination, PW1 admitted that the Appellant was living without any 

problem with the deceased during the period relevant this case. The relevant 

portion of the evidence is re-produced below:  

(Page 54 of the brief.) 

m% ( fï isoaêhg fï urKlre iy ú;a;slre hym;a cSú;hla .; l,do@ 

W ( Tõ' wdrjq,a ;snqfka keye' 
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The Appellant never put his mental condition as his defence during the trial. 

Only the defence witnesses had brought in to the trial. 

 

In Gamini v. The Attorney General [1999] 1 SLR 321 the court held that: 

“The use of the criterion of external physical factors and internal 

physical factors to distinguish between plea of automatism and 

insanity is wholly incongruous in the law of Sri Lanka. Our law is 

that in a plea of automatism the accused must lay a sufficient 

foundation for his plea by leading evidence that his mind was not 

controlling his limits at all at the time of the commission of the 

offence. It is not sufficient for the accused to lay the foundation 

and discharge his evidential burden by establishing that his mind 

was acting imperfectly at that time, if he was still reacting to 

stimuli and controlling his limbs in a purposive way. In such an 

event he would fail to lay a sufficient foundation for the plea of 

automatism. He must establish that his acts were wholly 

conclusive and not purposive in any manner”. 

 

Considering case for the defence, it is crystal clear that the Appellant had 

not laid a sufficient foundation for the plea of Automatism. This clearly shows 

his afterthought to escape from this case. Hence, the ground raised by the 

Appellant has no merit at all.  

As discussed under the appeal ground advanced by the Appellant, the 

prosecution had adduced strong and incriminating circumstantial evidence 

against the Appellant. The Learned High Court Judge had very correctly 

analyzed all the evidence presented by both parties and had come to a 

conclusion that all the circumstances are consistent only with the hypothesis 

of the guilt of the Appellant and totally inconsistent with his innocence. 
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As the Learned High Court Judge had rightly convicted the Appellant for the 

charge levelled against him in the indictment, I affirm the conviction and 

dismiss the Appeal of the Appellant. 

 

The Registrar of this Court is directed to send a copy of this judgment to the 

High Court of Chilaw along with the original case record. 

 

    

          

 

JUDGE OF THE COURT OF APPEAL 

 

 

SAMPATH B. ABAYAKOON, J.   

I agree. 

     

       JUDGE OF THE COURT OF APPEAL 


