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B. Sasi Mahendran, J.

The Petitioner, a recipient of a block of land allotted to her by the State for her
contribution to the field of art, is now before this Court, in terms of Article 140 of the
Constitution, praying, inter alia, for a Writ of Certiorari to quash the ‘decision’ evinced by
the letter dated 17th January 2020 (“P10”) issued under the hand of the 2nd Respondent,
(the Chairman of the Homagama Pradeshiya Sabha) which purports to revoke the

approvals granted for the construction of a house on the said block of land.

In the year 2002, the Government allotted blocks of land to twenty-six artists, one
of whom was the Petitioner, for their contribution to the field of art. The land allocated
for this purpose, named ‘Mattegodawatta’, situated within the local limits of the
Homagama Pradeshiya Sabha, was previously vested in the Land Reform Commission,
by virtue of the Land Reform Law No. 1 of 1972, as amended. The Petitioner was allotted
Lot No. 15 (depicted in Subdivision Plan No. 420 dated 10t April 2002 prepared by one
K.W.D. Chandrani, Licensed Surveyor (“P3”)) in the said land. This allotment of land was

alienated to the Petitioner by the Land Reform Commission, exercising its powers under
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Section 22(1)(c) of the Act, by Deed of Transfer No. 504 executed on 34 March 2004 (“P4”).
The said Subdivision Plan was approved by the Urban Development Authority
(hereinafter referred to as “the UDA”), on an application made by the Petitioner, subject
to certain conditions such as the construction of the drainage system and access roads on
the instructions of the Authority (“P5”). The UDA also, having considered the building
application of the Petitioner, granted approval for the proposed building plan, and the
corresponding Development Permit (“P7”- dated 14t October 2019) was issued by the
Homagama Pradeshiya Sabha (the 15t Respondent) acting for and on behalf of the UDA.
This permit is subject to annual renewal. Having received the requisite approvals, she

then commenced the preparatory work to build her residence.

The Petitioner, thereafter, received a letter dated 19t December 2019 (“P9”) from
the Homagama Pradeshiya Sabha. The letter notes that groups representing local
inhabitants have objected to the allocation and consequent development of the allotted
land because the allocated land is a wetland. She was requested to attend a “discussion”
on the 27t of December at the sub-office of the Pradeshiya Sabha, in which she
participated. However, she contends that she was not afforded a proper opportunity to

present her case at the discussion.

After this discussion, while the preparatory work for construction was ongoing, she
received the impugned letter (“P10”). This letter, dated 17t January 2020, issued under
the hand of the 2n Respondent, to the Petitioner, among others, states that the Land
Reform Commission, the UDA, the Land Reclamation and Development Corporation, the
Disaster Management Centre, and the Divisional Secretariat had all previously agreed,
and the Pradeshiya Sabha had separately adopted a resolution on 30t May 2008, to
preserve the status quo of the wetland based on the recommendation of the Central
Environmental Authority, by its letter dated 6t May 2008. Further, that it had been
‘decided’ to cancel the approvals granted for the construction of the residences; to remove
any structures existing on the said lands with police protection, and for lands to be
allocated for the artists in a more suitable area. These decisions were made considering
the harmful impact on the wetland. This letter titled ‘©xfesfema B woBendntd @Rcd
883 8c 0vd8n ondI® yednws (D9c; 98®) u@axIR0E’ reads:

“@8® gBetdmcen emBesT wwd B8 Oferiemt) B toBendwud waed BB 9@ 000t &
W05 @O I &8 6wy W GO BB 0O® 9R® OE ewIENBE BCY® ar®Be R BBV ®OYD
BBe® 55y 85) 9108 ®1 @RODEO yedrwd CAI ®BOD mOWD BBe® Bcdnm 6860 ¥waBw wOIBTVD O
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0B @ed FRIHFOewWsT v & BOITR BwE e GenHOE BEdsed wvwddewsy 2019.12.27
25 eI@0® pod@w wwed Opd v Mwbeed 8¢ mOr C1g) IWOBHD ¥ Jedc.

OB »EWGOsT 88T e euiy csewdd 6 KBS Bemon) CGAD ©0868m e @IBTRD BDoes
woRenlod B8 cwm dns wwewidm w®Bw v Y QB w-0RED wSBw O8xT gcwdd ¢Fom 2.

e®® DY B® P BRE B Y rIewwE NS B N BEB G WD W1 Sedr OB §f YO w='
PO, 00O 9REEB WIBnw edmE BBO OBID B8wudm MO #B8s B DO, OO 88ws admbed
2008.05.06 xy8 B8 857 ¢80 B @m0 9O B8ed m0¢dOn wewsy 8388 0®® D@ 3e® 6Drnidn e
VeCB5I® sDD) B3O ey OO PO yBRwodmoie emBen’y i NH8m ORI admBwe, R®
@00BRTe® v ©.00Emw BBe® OuIIme, Gascs WEDBIDIT BLBLEIm®, YPeodBw eCEm® wrwbcEw,
208 BaE s gwensy BEdsy Boemw »e g¢nd, 2008.05.30 85 0wd®e® HpedBws wuvred 508 Ow
2520008 BDoes e3:00EHWD @O Bw CA NIV Boeww WS .

50¢ 008 98® ©8:8wd Meyey DD Gaes)s Grwn B Bl enw WOBIEBT BHIO OV QA tews BEw W TeBw w1l
B¢ @DeSmOm B¢ 0005 DD Eomn JEB DE VWAEW 99 HBm BE ©9Osem OeHDCEW Bewlsmw ®E
BElsT g mom c2.

@® gmd gun BWE® WO BEE DE OTeBemE) B B 8wl @D 883 0old 8RO wdn &Sc
@ud8n ©8:0ed8 ensa® o WS OR® wew OFeTemi) HEIWSDET 00 edm B imwBs @i®
G 200, 928w @B mOE® 9EBHBO BuEE 0wl 40®d wdnd 9dr BB, ewddn yedned
B @EB8O wewn ewd@in® peodBun wwd S8BT Bemd e am®1Be 50m @dE-q BB, 865 Buc®
Gotsrs BENBsT w3 ©@18mws’ SmOAD Boemw »dm 8.7

The Petitioner contends that this ‘decision’ is arbitrary, unlawful, and in violation

of her legitimate expectation.
We will now address this contention.

It is argued that the relevant authority to make the decision whether to revoke the
approvals is the UDA and not the Homagama Pradeshiya Sabha. In response to the
Respondents’ objection that the UDA ought to have been added as a party to this
application, the Petitioner stated, in her Counter-Objections (in Paragraph 17) that there
was no need to so add since there was no cause of action against the UDA. This was
because the UDA “did not take any step in order to cancel and or revise any approval

and/or licences already granted to the Petitioner”.

The Respondents in their Statement of Objections (in Paragraph 8) note that “in
terms of the law and the regulations the authority and/or power for the approval of
subdivision plans and building plans are vested with the Urban Development Authority,
but Urban Development Authority has delegated the said powers to the relevant local

authorities.” Further, the approval is granted by the Planning Committee of the local
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authority and the relevant officers of the relevant local authority, but, the presence of the

representative of the UDA is a mandatory requirement for the said purpose.

On a perusal of the relevant applicable laws, it appears that the delegatee (in this
case the relevant officer of the Homagama Pradeshiya Sabha) when exercising or
discharging any power, duty, or function delegated to it, it must do so under the direction,
supervision, and control of the Urban Development Authority. The delegatee cannot
exercise those powers at their own will. If it does, the decisions or actions would be null

and void as they are ultra vires.

In the instant case, there are two documents on the record, one submitted by the
Petitioner (“P12”) and one submitted by the Respondents (“R15”) that demonstrate that
the decision of the Respondents, as evinced in the impugned letter, are not proprio vigore.

With regard to the former, the Statement of Objections states thus:

“The 2nd Respondent sent the letter dated 06-03-2020 to the Director of the Urban
Development Authority which is marked P12 with the Petition of the Petitioner seeking necessary
advise to take steps to cancel the approvals already granted including the Petitioner’s since Urban
Development Authority is the appropriate authority to act in respect of granting and cancellation

of the approvals for development purposes.” [emphasis added]

In the latter (“R15”) the Director (Western Province) of the UDA, by letter dated
16t July 2020, in response to “P12”, requests the Secretary of the Homagama Pradeshiya
Sabha to discuss the reasons for revoking the approvals at the Planning Committee
meeting and to forward the same to the UDA in order for it to instruct whether to revoke

the approvals. The relevant portion of this letter reads:

“8 a5)® aoe oo R wewr g enOBE CACed®8 wEm ACH WO ©Y OO
e B5T aDEeq BB wewo e OO W mS1en BERIED 1@ »EHED wimdd mJ O® e@vur)
882080 e0n Ea ©¢d o e®BsT ¢sids 858.”

Thus, there has been no decision to revoke or cancel the permit yet, or rather, there
is nothing before us to demonstrate the same. The ‘decisions’ communicated in the
impugned letter have not been made under the supervision or direction or control of the
UDA. Therefore, they cannot be deemed to be decisions proprio vigore. It is merely a
communication to the UDA. To use the words of his Lordship Sharvananda J. (as he then

was) in Fernando v. Jayaratne 78 NLR 123, this ‘decision’ “has no binding force; it is not

a step in consequence of which legally enforceable rights may be created or extinguished”.

As this Court does not possess a magical crystal ball to predict the future course of action
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of the UDA, especially whether it will revoke the approvals, we are of the view that this

application is premature.

The reason for the Respondents’ attempts to revoke the approvals stems from the
fact that the land allocated is a wetland. A perusal of the Central Environmental
Authority’s letter dated 6t May 2008 (the same letter mentioned in the body of the
impugned letter) addressed to the Homagama Pradeshiya Sabha, the Land Reform
Commission, and the UDA (“R-5()”), submitted by the Respondents, substantiates this.
This letter recommends the preservation of the natural condition of the wetland as it is
without allowing for any development on the wetland, drawing attention to the dangers

that could result otherwise. This letter reads:

“ oetem® B Bots 3-8 €580 ed BB &8 O 9RO .08 B3O.

Oferemit) 88wdw ydBRe® w.dimw O8s e®® gldmBe edn W OB ¢ BBMEEH wew
008 a@m8ed B35 8857 2008.04.22 o » Wedy s8Fseamwxs 8¢ mom 2. 982 svm mire
g5000enw B go.

5B BEEO gog s evd@n® AE yodns OFenfemit) Be wBendnd @D gmd 2 o
8Os O O YOIy .

c00® 9® 9i® yBw -dmoen em®ssy wwIdd aws OB gnd, dw eI Wey BYD PE @D

o 0 O @0 &>.

8w O ¢ Emw L@ WMEY W 8D Emwr §O¢, I8 RO S cCus BOAD IO wy BEW
OC BB G CH OB 3D BB Pvenw 0w @m. B0, PREOB w®NC m BSOS wfin wewBsy OIS B

G>.

000 90 Bferfemit) B woBambed @8O PO POV i a8 15x v WAy 8B B
850, O ®O0O0 @D O e emit) ey B iendnd qun ewg B35 B¢ 8D arm.

s8een eDd0ed ¢ OB 51 Becd OB SE OIVO PRBO P& VIOV ¢W® 5 ORA.

Oferfemit) ewg B wBenlod D18 Scw ®E MBO wew Wi KB g e DY IO edn

@Y @I B

cBD 9Re®8 D8O VOBS @¢ewd ewd d 8OBB v d, PIHS DBe® Dm WO B¢ WP BB ar».

cn BiFeen OO ¢n)D 0®® DYC; IO g BRE B Y rwmww VWS 5 Bewms 8 BEw ®Eo
@®D W Jedr MBOO B YW ecw BWICBW V. ONDs PR PREOH WIdnw eDmE BB OBI®
0838 0100 O SO eWnduv viB DO g gdm8ed Be@mwd. ©P18s5T e®® DYs Fe® tfdidm HFO®

OecBHI® DD OB MOEH WD 00 Reele »6§.” [emphasis added]
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Based on the recommendation of the Central Environmental Authority, and the
observations made by officers of the UDA on a field visit of the land, the Director General
of the UDA by letter dated 16% July 2008 (“R5(iv)”) informed the Chairman of the
Homagama Pradeshiya Sabha to not permit any development to take place on those lands.
Further, a letter dated 10t July 2008 (“R5(ii)”) issued by the Director General of the
Disaster Management Centre requests the Homagama Pradeshiya Sabha to refrain from
approving a plan to subdivide that land as well. On this basis, a resolution had been
adopted at the General Meeting of the Homagama Pradeshiya Sabha held on the 30t of
May 2008.

This position is quite in contrast to the Land Reform Commission which maintains
that the land is not a wetland. This is seen in its most recent letter to the Homagama

Pradeshiya Sabha (“P15”) dated 24th January 2022 as well.

We cannot then determine which version is correct, as those authorities are not
before this Court. It is trite law that this Court is not the forum to adjudicate factual
matters in dispute (Thajudeen v. Sri Lanka Tea Board [1981] 2 SLR 471 as approved in
the case of Dr. Puvanendran v. Premasiri [2009] 2 SLR 107).

But what can be said is that regrettably, this entire dispute stems from the lack of
care and due diligence, or sheer negligence, in the decision-making process when
determining at the very outset the suitability of the land proposed to be allocated for the
purpose of distribution and the subsequent negligence of the authorities concerned in the
process of granting approvals, for the development of the land. The relevant land
allocated, for distribution amongst those artists in appreciation of their contribution to
the field of art, per the documents submitted to this Court appears to be a wetland
(although the Land Reform Commission maintains the contrary position). Owing to the
harmful impact that can be caused to the wetland (f it is so) because of the development
and construction activities on it this Court has the difficult task of having to balance the
unfairness that has been caused to the Petitioner against the real or potentially harmful

or detrimental impact that can be caused to the wetland.

We are also mindful that in addition to the Petitioner, twenty-five other artists
have also been gifted land in recognition of their services. Therefore, development on all
twenty-six blocks of land, as noted in the documents submitted to us, might detrimentally
impact the wetland. The scales of justice would be evenly balanced, if a solution such as

the one apparently proposed in the ‘discussion’ held on the 27t of December 2019, to

Page 7 of 8



allocate land in a more suitable area is adopted. Considering the plight of the Petitioner,
had all the relevant authorities been before this Court, a settlement of that nature could

have been arrived at.

Nonetheless, as we observed before since there is no decision proprio vigore in
respect of which this Court can exercise its writ jurisdiction, the challenge of balancing

those competing interests does not arise in the present application.

We dismiss this application. However, the dismissal of this Petition must not be
construed as a bar to the Petitioner, if advised, to file a fresh application in appropriate

circumstances.

JUDGE OF THE COURT OF APPEAL

D. N. SAMARAKOON, J.
I AGREE
JUDGE OF THE COURT OF APPEAL
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