IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST REPUBLIC OF

Court of Appeal Revision Application
No: 87/2020 (APN)

HC Colombo Revision Application No:

HCRA/155/2019/4
MC Colombo Case No: 12302/05/19

SRI LANKA

In the matter of an Application for Revision in terms
of Article 154P of the Constitution of the Democratic
Socialist Republic of Sri Lanka read with Section 5

of

the High Court of the Provinces (Special

Provisions) Act No. 19 of 1990 (as amended).

Vs.

Mahendran Subramanium,
No. 146/5, Havelock Road,
Colombo-05.
Complainant

Sasitharan Ganeshan,
No.175, Sri Sumanatissa Mawatha,
Colombo 12.

Sathyamoorthy Haridarshan,
No.175, Sri Sumanatissa Mawatha,
Colombo 12.

Niranthari Thayaparan,
No.175, Sri Sumanatissa Mawatha,
Colombo 12.
Defendants

AND

1.

2.

Sasitharan Ganeshan,
No.175, Sri Sumanatissa Mawatha,
Colombo 12.

Sathyamoorthy Haridarshan,
No0.175, Sri Sumanatissa Mawatha,
Colombo 12.

Niranthari Thayaparan,
No0.175, Sri Sumanatissa Mawatha,
Colombo 12.
Defendant-Petitioners
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Before:

Counsel:

Application supported on:

Decided on:

V/s.

Mahendran Subramanium,
No. 146/5, Havelock Road,
Colombo-05.
Complainant-Respondent

AND NOW

1. Sasitharan Ganeshan,
No.175, Sri Sumanatissa Mawatha,
Colombo 12.

2. Sathyamoorthy Haridarshan,
No.175, Sri Sumanatissa Mawatha,
Colombo 12.

3. Niranthari Thayaparan,
No0.175, Sri Sumanatissa Mawatha,
Colombo 12.
Defendant-Petitioner-Petitioners

Vs.

Mahendran Subramanium,

No. 146/5, Havelock Road,

Colombo-05.
Complainant-Respondent-Respondent

Prasantha De Silva, J.

K.K.A.V. Swarnadhipathi, J.

Romesh De Silva PC with N.R.Sivendran and
K.V. Sri Ganesharajan for the Defendant- Petitioner-Petitioners.
Nalinda Indatissa PC with Suresh Kariyawasam and Nishan

Premathirathne for the Complainant-Respondent-Respondent.

02.02.2022

23.02.2022
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Prasantha De Silva, J.

Order

This revision application emanates from the Order dated 26.05.2014 by the learned High Court
Judge of Colombo, where the Defendant-Petitioner-Petitioners had canvassed the Order of the
learned Magistrate dated 10.09.2019.

It appears that the Complainant instituted action by way of a private plaint dated 6™ of June 2019,
in the Magistrate’s Court of Colombo, case bearing No. 12302/5/19 against the 1%, 2" and 3"
Defendants, under Section 136(1) (a) of the Code of Criminal Procedure Act read with Section
511 and 512 (1) of the Companies Act.

The Complainant supported the application on the 14" of June 2019 and thereafter the Court issued
summons on the Defendants. Consequently, the Defendants appeared in Court on the 17™ of July
2019 and the Counsel who appeared for the Defendants had moved Court to recall the summons
on the basis that no summons could have been issued in the first instance and had taken up the

position that

a) Summons had been issued only on the affidavit that was filed by the Complainant-
Respondent and therefore, on the affidavit no summons could have been issued.

b) Since the Complainant-Respondent had suppressed material facts and therefore, the
Complainant-Respondent was not entitled to have obtained summons in the first instance.

c) Before summons could be issued on an Accused the learned Magistrate was obliged and
duty bound to examine and be satisfied whether summons in the first instance should be
issued as it affects the liberty of persons, has a possibility of the Accused being jailed and
further the freedom of movement of the Accused could be curtailed too.

d) As such, the learned Magistrate in the first instance should have been satisfied that
summons could be issued inasmuch as it affects the free movement of the person named as

the Respondent.

Therefore, it was the contention of the Defendants that summons should not have been issued in

the first instance since the Complainant was guilty of suppressing material facts and obtaining
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summons by deceit. Therefore, the Defendant had moved Court that, the said summons issued

should be recalled.

On this premise, oral submissions were made on behalf of the parties and subsequently, they were
allowed to file written submissions. On 10" of September 2019, the learned Magistrate delivered

the Order refusing the application of the Defendants to recall the summons on the Defendants.

In this instance, it is worthy to observe the impugned Order of the learned Magistrate dated
10.09.2014 which was canvassed before the High Court of Colombo, and states ;

“8©000) D& Bs) gy smes’ 136 (1) DeoriBw eden ey B@1wd® smes 515 DeriBw eden
§C q0e80ede emBEe 8@ s 8 BEOO B comBm ¢D@1m0w 05008 80 ©8add®
3RO 3w 8 @ETeny DV HWBRwWIDW aD. 818wEE w3 8Ho® ymrnewsy @28us Om
e w5 01 80 07 ¢ 0 FamDc wews’ moien 88 9 Ee® w®n® smen’ 511, 512
DOBIBOE Bovw 8OWO quwndm @etd®w D0 OIS HOYD WOEMD) wWI® 3&wo
518 RBEBHORO YOr:wd oy g DO HE NEOD ouB wm @md e®F g8c®w Bew
3N0V0ewE 025005 VIV 008 mHEwmied HDwdw 8OEF »HEWiws O DO eon OB
Bedddm ¢ BEDBROO 0B wd 05n@m. & am® 1979 g 15 ¢om @860 &) By weg®
smes 139 (1) DosiBe gm0 @8 »HPed HEnwrIO BGddD mOYD WOE®MD W® GEwI
510 e¥n @B D00 928un & @ Woren O@n B WEED euB wm VOV B WS OBBIZH C¢
Onw 05 Y g0dred 8508 By BEOO Bewd® m0 a8 900 §@nwsy edxnedsy @88
W0 @B Bedddnn efneds OB Bewlnw 9o BB yEiwdy O oun BHEBOW 9288wxs
@205 POV evB 1B evidsT e »HEED Henwsl edNEDE @8y WS B o¥n ¢Wd®
yBFeds »0 HYed »OWn 98wl OO WD Bewl® WIS”.

In view of the said Order, it is apparent that there is no legal requirement of filing a police
complaint to institute action in the Magistrate’s Court in terms of the Section 136 (1) of the Code
of Criminal Procedure Act and Section 515 of the Companies Act. According to Section 63 (1) of
the Code of Criminal Procedure Act, Court may in any case in which it is empowered by this Code
to issue summons for the appearance of any person other than a Juror, issue, after recording its
reasons in writing, a warrant for his arrest. It is to be observed that in terms of Section 63 (1), there
is no duty cast on the Judge to hear the Accused or any other person against whom process is being

issued, prior to the issue of the warrant of first instance. Hence, in terms of Section 139 (1) of the
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Code of Criminal Procedure Act, it clearly manifests that the Magistrate has discretion to issue

summons in the first instance, if he is satisfied that sufficient grounds exist to issue summons.

The Defendant-Petitioner-Appellant had raised an objection before the learned Magistrate that
although the Complainant-Respondent-Respondent had annexed with the affidavit only two
petitions filed by the Complainant-Respondent-Respondent in HC (civil) case Nos. 92/2018 CO,
94/2018 CO and the ex-parte orders obtained by the Complainant, and had not annexed the
statement of objections and documents filed by the Defendant-Petitioner-Appellants and also other

Orders relevant to the case, thereby suppressed the material facts.

The Defendant-Petitioners had tendered the statement of objections filed in the said HC (civil)
case Nos. 92/2018 CO and 94/2018 CO to the learned Magistrate. However, it is apparent that in
terms of Section 136 (1) (a) of the Code of Criminal Procedure Act, and in terms of Section 515
of the Companies Act, there is no requirement to state all the facts to Court. Therefore, disclosing
about the HC (civil) case Nos. 92/2018 CO and 94/2018 CO by producing the petitions filed in
those cases would be a sufficient ground which embraces both the ingredients of the ‘offence’ and

the ‘evidence’ of its commission.

Therefore, the objection with regard to the suppression of material facts is untenable and need not

be considered as a reason to recall the summons already issued.

Furthermore, the learned Magistrate had not accepted the contention of the Defendants that no
Criminal offence had been revealed on the material placed before Court and the nature of the action
is being based on a Civil wrong. Since there is prima facie evidence of the offence being committed
in terms of Sections 511 and 512 of the Companies Act, the learned Magistrate ordered to proceed
further in terms of Section 139 (1) of the Code of Criminal Procedure Act, as there were no
sufficient reasons to set aside the order of issuing of summons in the first instance. As such, the
application to recall the summons issued in the first instance, was rejected by the learned

Magistrate.

Being aggrieved by the said Order of the learned Magistrate, the Defendant-Petitioners invoked
the revisionary jurisdiction of the Provincial High Court of Colombo, in case bearing No.
155/2019.
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The Complainant-Respondent had filed statement of objections and an affidavit of the

Complainant-Respondent together with documents marked R1 and R2. Thereafter, the Defendant-

Petitioners also filed counter objections together with documents marked P4 to P16. However,

after the conclusion of the inquiry, the learned High Court Judge delivered the Order/Judgment on

26" of May 2020 dismissing the application of the Defendant-Petitioners.

Being aggrieved by the said Order, the Defendant-Petitioners invoked the revisionary jurisdiction

of the Court of Appeal to revise, nullify and annul or set aside the Order/Judgment dated 26™ of

May 2020, on the following grounds;

a)

b)

d)

On the material placed before Court, there is no charge that could have been framed and
therefore, no summons could have been issued;

Since the Complainant-Respondent had signed the Annual Report, the correctness of
the Annual Report cannot be now challenged and the Complainant-Respondent was not
entitled to file this action for the issuance of summons on the Defendant-Petitioners;

The Board of Directors of Built Element Ltd., had approved the Annual Report and
the Complainant-Respondent is also a part of the said Board of Directors of Built
Element Ltd., who had signed approving of the final accounts;

The Complainant-Respondent had annexed with the affidavit only the two (2) petitions
filed by including the Complainant-Respondent in H.C.(Civil) Case N0s.92/2018/CO and
94/2018 CO and had not annexed and deliberately suppressed the statement of
objections and documents filed by the Defendant-Petitioners and Built Element Ltd.;
Although the Complainant-Respondent has only filed the petition filed by including the
Complainant-Respondent in H.C.(Civil) Case N0s.92/2018/CO and 94/2018/CO has
deliberately not filed the statement of objections filed by the Honourable Attorney
General representing the Registrar General of Companies wherein the Honourable
Attorney General has moved Court to dismiss the petition of the Complainant-
Respondent in the Commercial High Court;

The Complainant-Respondent had only annexed the ex-parte Orders that the Complainant-
Respondent had obtained in H.C.(Civil) Case Nos. 92/2018/CO and 94/2018/CO and had
not annexed the other Orders relevant to the case in the said HC (Civil) Case
N0s.92/2018/CO and 94/2018/CO;
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It is worthy to note the learned High Court Judge’s observations when arriving at the
Order/Judgment where no exceptional circumstances exist, to revise the Order of the learned

Magistrate issuing summons on the Defendant-Respondents.

“S am® o P ode §F ¢dEed Bt Bmy BB 0853 Do mdmcO ©edB
D #B 00IcrzNed Doed nws ©OITVews] e®® OO O0¢ WE D¢ O» w8
8®ATVewsIe 851800 8 & YD VedBD MOYD WOe®MD) WO yIerd ewn gl DO
830000 ¢NBBwO Oe® g8 IO 81w 8Ew. YO an®B WO e vty Bu 8ndwsIO »HEed
0238 988w BIVO gDIND 0538 §Bm Sedidmdw @n Bdn eodner ovd Di1dm odren
8@ R A §Dws BomwmO O8O ywrenddd 05005 ¢ O win Bwidh. o
odnen ovd DD OFDY CAD odreh B8 Drews’ LEBWG eNYW. OG5 »HPYed
BB0w Woen 8@®ITVewsY BO108 §10B0 BBOO 8060 ¢Dedm e5%0E1ed. OOy
Ot ety Bwo@bnw Oxfesy, @nc Woen ©eITTVews’ dednewsy 830G WOien
0@ Vewsy YE®m» Sodddmdw ©n BoemwmO O¢g®e®s) 000 m»Eed w8 Swinw
gdeomed 9adun 8 g8 o€ B8E DR BoHmwmO O¢dOe.

euH®®mOOs 005eds wews’ »o B83er] @t BuE ®oien evwEeod exnBIOS, D108
DO 928u ABON ©8sT ancd) almsemwm 8Ens aldmianwm 8Enn BBOw 8 Dsinwsl
O 8@ SdDeww (uberima fide) exd m»ogn BBOD DecETFBOWS, eomewIsdR e
Ee08@30m 808 By BBe® Bewlvw D108 8w @md E 00 &8 (5T 88 B BSe®
Boewlow g mcdD 088, Bw ddimw nwgd BB B [1987] 1SLR 58 Do&monx Hotel
Galaxy (PVT) Ltd. and others Vs. Mercantile Hotels Management Ltd. e [1997] 1 SLR 293 &
DaEmomm Walker Sons & Co. Ltd. Vs. Wijayasena 8 emedd ¢ e@mdened 8ddmrw 0w m0
D. ool 00D e®® ud® Bddiwsw Wy BBV wowEFww WEIE W DO GHE OO
CABTIesY e admimed aB0nw Hwd®m »o8x »OYn ®OE CIB 3O Gy, HHHO
Bewdo w9 yBeadds 9CE® 1B 85E Bdwided comyBm Hwi@bnwsy B8w. &.50.8.6 vmreny
139 (1) (2) DosIBw gm0 808 By BBe® Bewlvnws BOE n¢ aBOmw u88 aldmdenw S8xY
8¢ 05 8w ©520ed. OB Bewlnww BBOO 9eus mJ @B ¥m we®RO SGWD Fwo
BBO “@yrendnl owfn” s0B® IOV 1 B3O®O DO gBbww. & DO @AY wews’ W0 WE
Malinie Gunaratne s g Bsicedsiec e(EE 0. ol yOI®dT oy vdBTes! O Bwa ®vo
w®@yfen o€y e E¢dD WIBY 18O Bdwewsy MmOYn BBe® gdaumdex 9un139 (1) (&)
DOBIBB 5200 8508 By mSDr ©Be® & 512 e 8. B8I0w mren On ¢ud® Bdrwsewsy
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®O@n BOOW Bcd 0508 D Buwo B3sTesy m»HO® & wewn ye® DD Dxienst B8 Swin
20eH0a8”.

On behalf of the Defendant-Petitioner, it was submitted that when issuing summons on a private
plaint filed under Section 136 (1) (a) of the Criminal Procedure Code, the learned Magistrate has
to satisfy himself whether there are sufficient grounds for proceeding against the Defendant-
Petitioner-Appellant. The Court has to take into account that, there had been a full disclosure by
disclosing all factual matters pertaining to the case seeking summons in the first instance by a party

filing a private plaint.

The learned President’s Counsel for the Defendant-Petitioner relied on the case of Malinie
Gunaratne, Additional District Judge, Galle Vs. Abeysinghe and another [1994] 3 SLR 196,
which held;

“When a private plaint is filed, Section 139 (1) requires a Magistrate to form an opinion
as to whether there is sufficient ground for proceeding against some person who is not
in custody The opinion to be formed should relate to the offence, the commission of
which, is alleged in the complaint or plaint filed under Section 136 (1). The words
sufficient grounds embraces both the ingredients of the offence and the evidence of its
commission. Since the opinion relates to the existence of sufficient ground for
proceeding against the person accused, the material acted upon by the magistrate should
withstand an objective assessment. The proper test is to ascertain whether on the
material before Court, prima facie, there is sufficient ground on which it may be
reasonably inferred that the offence alleged in the complaint of plaint has been

committed by the person who is accused of it”.

In view of the said Judgment, the learned Magistrate has to form an opinion as to whether there
are sufficient grounds for proceeding against a person. The words “sufficient grounds” encompass

both the ingredients of the offence and the evidence of its commission.

In this respect, it is relevant to note the Order of the learned Magistrate, which states;

“136 (1) BoxdBw wloer B By B 8¢ BOO wewr Yy rewd 0. »HEOD geed
5@ GBEE w5 EH® ¥ 518 wEWT OB §E ¢DEreDE emimymS & @B and el 80 o7
e oo Cmey O 928y WO g». OO HT® ymaw o 9288us WO @b eCo e
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830 N Be®, 8@vd® smext 511, 512 DosIB wder edd¢rn B0 YO Ixd ®ey
5@ E®oR g8 200 Y ¢0ed 81 €ED ov emitd gm. §8nwst edMedsY yme »J
83 88 gum wewsy Yemws’ ¢ @B morey @5, 5 8wBwo ¢ul® wwdewsy Hwimd
OB D0 BO®m 150 OBV i Bw@iDzd @I (D.....cceeeerrnee. ”

It was further submitted by the Defendant-Petitioner that, a party who makes an application on a
private plaint and seeks summons on a party, has a greater obligation and duty than uberima fides
in a civil action inasmuch, as the liberty of the party is at stake which in turn affects the
fundamental rights of that party. It is pertinent to note that the requirement of uberima fides mostly
applies in civil litigation where a party seeks orders for the grant of injunctions or issue of writs

and revision applications, which are being granted at the discretion of Court.

Thus, it is imperative to note that the cases Hotel Galaxy (PVT) Ltd. and others Vs. Mercantile
Hotels Management Ltd. [1987] 1 SLR 5 and Walker Sons & Co. Ltd. Vs. Wijayasena [1997] 1
SLR 293 relied upon by the learned President's Counsel for the Defendant-Petitioner are pertaining

to civil litigation where the Court has to exercise its discretion judicially.

Issuing of enjoining orders and interim injunctions ex-parte may cause great hardships and
injustices to parties who have not been heard. Thus, it seems that the party concerned should have
acted with uberima fides. In the case in hand, the Court issued summons on the Defendant-
Petitioner-Petitioners to appear in Court, to give an opportunity to present or defend their case to
take up the matter inter-partes. As such, the principle of uberima fides is not strictly applicable in

terms of Section 139 of the Code of Criminal Procedure Act.

According to Section 63 (1) of the said Act, no duty is cast on the Judge to hear the suspect prior
to the issuing of both summons and warrant in the first instance although it carries dire

consequences.

Therefore, it is apparent that the case Hotel Galaxy (PVT) Ltd. and others Vs. Mercantile Hotels

Management Ltd. [supra] is not applicable to the case at hand.

The Court draws the attention to the charge sheet, where charges have been framed in terms of
Section 113B of the Penal Code read with Sections 511 and 512 (1) (b) of the Companies Act No.
7 of 2007. Section 113B of the Penal Code deals with the punishment for conspiracy and Sections

Page 9 of 11



511 and 512 (1) (b) of the Companies Act are pertaining to the penalty for false statement and

penalty for falsification of records.

Section 511 of the Companies Act states;

“Where in any return, report, certificate, balance sheet or other document, required by or for
the purposes of this Act, any person wilfully makes a statement which is false in any
material particular knowing it to be false, shall be guilty of an offence and be liable on
conviction to a fine not exceeding one million rupees or to imprisonment for a term not

exceeding five years or to both such fine and imprisonment”.
Whereas, Section 512 (1) (b) of the Companies Act states;

“Any person who, with intent to defraud or deceive a person, makes or is a party to the
making of a false entry in any register, accounting records, book, paper or other
document belonging or relating to a company, shall be guilty of an offence and be liable
on conviction to a fine not exceeding one million rupees or to a term of imprisonment

not exceeding five years or to both such fine and imprisonment”.

Apparently, the charges framed against the Petitioners are for making false entries in the
accounting records or other documents and for making false statements pertaining to cost of goods

sold and finished goods inventory in the Annual Report of the Built Element Ltd. for the year 2017.

It was contended by the Petitioners that, as the Board of Directors of Built Element Ltd had
approved the Annual Report and since the Complainant-Respondent, being a director, had signed
the annual report, the correctness of the annual report cannot be challenged now and that the
Complainant-Respondent was not entitled to file the instant action and moved Court to issue

summons on the Defendant-Petitioners.

It is worthy to note that HC (civil) case No. 92/2018 CO and HC (civil) case No. 94/2018 CO had
been filed against the Defendant-Petitioner in the Commercial High Court prior to the institution

of the instant action in the Magistrate’s Court of Colombo.

In this respect it is submitted that criminal liability and civil liability are distinct liabilities and the

said cases bearing Nos. 92/2018 CO and 94/2018 CO are pertaining to civil liability, whereas the
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instant case pertains to criminal liability. Thus, it is seen that a person’s civil liability does not
relieve him from criminal liability and vice versa. As such, the Complainant-Respondent is not
precluded by instituting action in the Magistrate’s Court while the civil litigation is pending in the
Commercial High Court.

Due to the aforesaid reasons, the Complainant-Respondent-Respondent instituted the instant
action in the Magistrate’s Court of Colombo in terms of Section 136 (1) (a) of the Code of Criminal
Procedure Act against the Defendant-Petitioner-Petitioners accusing them of committing the
offences under Section 113 (b) of the Penal Code read with Section 511 and 512 (1) (b) of the
Companies Act No. 07 of 2007.

Under these circumstances, we see no reason for us to interfere with the Order of the learned
Magistrate dated 10" September 2019 as well as the Order/Judgment dated 26" May 2020 by the
learned High Court Judge at this stage. Thus, we are not inclined to grant reliefs prayed in prayer
(e), (f) and (g) of the petition dated 30™" July 2020.

Since, the learned Magistrate had made the Order on 10" September 2019 and the learned High
Court Judge delivered the Order/Judgment on 26" May 2020 and there was no stay order obtained
by the Defendant Petitioners to stay the proceedings in the Magistrate’s Court of Colombo, it is
observable that the Magistrate’s Court summary trial ought to have proceeded from 10" of
September 2019 until now, for nearly two years.

In view of the aforesaid reasons, we refuse the application to recall the summons issued on the
Defendant-Petitioner-Petitioners in Magistrate’s Court case No. 12302/5/19.

JUDGE OF THE COURT OF APPEAL

K.K.A.V. Swarnadhipathi, J.
| agree.

JUDGE OF THE COURT OF APPEAL
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