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Court of Appeal Application
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BEFORE : Menaka Wijesundera J
Neil Iddawala J

COUNSEL : Ashan Stanislaus with Chinthani
Kaushalya for the Petitioner

Supported on : 08.09.2022
Decided on : 27.09.2022
Iddawala — J

The accused-petitioner (hereinafter the petitioner) sought to issue formal
notice to the respondent and supported his application on 08.09.2022.
The order was reserved for notice. The main contention for determination
by this Court is whether the petitioner has established prima facie
exceptional circumstances for this Court to issue formal notice on the

respondents.

The petitioner was indicted in the High Court of Colombo for allegations
under Section 19(b) and (c) of the Bribery Act No. 11 of 1954 as amended
in Case No HCB/24/2018. The trial commenced on 05.10.2020, and on
14.02.2022, an objection was raised against the maintainability of the
action against the petitioner. The said objection was based on the
pronouncements in Anoma Polwatte v Director General, Commission
to Investigate Allegations of Bribery or Corruption (CIABOC) SC/WRIT
Application 01/2011 SC Minute dated 26.07.2018 (hereinafter the Anoma
Polwatte case) and Kesara Senanayake v Attorney General [2010] 1 SLR
149 and the petitioner sought to impugn the indictment served by the
Director General of the Commission to Investigate Allegations of Bribery

or Corruption (hereinafter the CIABOC). The learned High Court Judge
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dismissed the objection by his order dated 14.02.2022. Aggrieved by the
said pronouncement, the petitioner has preferred the instant revisionary

application to the Court of Appeal.

During the oral submissions, the counsel for the petitioner submitted that
he had already exhausted the Writ jurisdiction of the Supreme Court
under Article 140 of the Constitution read with Section 24(1) of the
Commission to Investigate Allegations of Bribery or Corruption Act No. 19
of 1994 (as amended) (hereinafter the Commission Act). It was further
submitted that the Supreme Court refused to issue notice in the Writ
petition based on a technical failure, on the basis that the petitioner has
failed to produce evidence of the administrative act sought to be quashed
in relation to the impugned decision of the CIABOC. The counsel appraised
this Court that by the time the Writ petition was supported before the
Supreme Court, the instant revision application was already filed before
the Court of Appeal under and in terms of Article 138 of the Constitution
and that the existence of same has been intimated to the Supreme Court
at the time. In clarifying the two avenues the petitioner has sought in this
regard, the counsel contended that with the invocation of the Supreme
Court’s Writ jurisdiction, he sought to quash an administrative decision of
the CIABOC. The counsel asserted that on the contrary, he is invoking the
revisionary jurisdiction of the Court of Appeal under Article 138 of the
Constitution on the basis that the High Court, by its order dated
14.02.2022, has erred in law. It was the counsel’s contention that the
instant revisionary application can be maintained, irrespective of the
dismissal of the Writ petition before the Supreme Court, as the two
avenues are distinct in their objectives, albeit the similar result it would
occasion. This Court agrees with the counsel on the submission that the
revisionary jurisdiction under Article 138 of the Constitution of the Court
of Appeal is distinct from that of the writ jurisdiction of the Supreme Court
under Article 140 of the Constitution read with Section 24(1) of the

Commission Act. Hence, it is accepted that a dismissal of a writ application
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filed pursuant to Section 24(1) of the Commission Act read with Article
140 of the Constitution (especially when such dismissal was based on a
preliminary technicality) will not bar any litigant from pursuing the avenue
of revision under Article 138 of the Constitution where there is purported

illegality or irregularity in an order or judgment of a lower court.
Impugned order

The impugned order distinguished the procedural facts of instituting the
instant case with that of the Anoma Polwatte Case (supra) and goes on

to state the following:

“DIB adced end csen JOE®D ©wNOBBS 8Ky B3KEsS 12 DB
D®BIBS 50653 #FEeS ezOBB 232160 RBEBZ BBIGHIEDE®) I3
698 3RS 2ReDIer) 835)EHS 9885 W 3ty Dl DRBoRenIDS
&5 BEOD 60O #RWEHEO ) 265I1DZ 65ID)...608 REESHD
D853 B0 636 ¢ Fces eend e en FOEGHD) 62188253 235D DEED Sx39253
6230083020 MAEDE 600 BWOMHD DEED® R I™6 DD DeGHd
2285002532800 IBsy BSews S xien’  4exIO
623:3925i5) d88d ydced 6e0f s8ew JOE K 62518823 232070 DA
Béewes 3R 6e0f s8ew OB KL 6298253 232 82653 12 D)
OB 30628 988153 267 D AeDIeE BBSZO P22,
219253623 32169253 60O 2SS FBA ME® EE BHOBES
D168 DIB (AeB®: 138386 6DDeE S53923  ©83:@E02n HEED
a3t e c8en DOEK® 62098253 83878 CPA/02/2021 HE)ed 9deda
B30 @166 BSews) & 25D 60 ®m IO $HcrDENRWS e x5S
B5H@565 28 2 8 BSencs 45D 600 Rm6e6%0 SR 60T sBen
JO8%r 62188253 32500 BE 31OB 38335 BHBDGE PY&SHm HESD
DBBIDES 65IB ¥HHE 12 DB DDBEG $O683 pBedIer)d 235)6528
98855 26 383 D5 BBABBDS) B2 6@@ 24Rm6e5:30 938353 En)
CA® RedIer) 35)02 623 23€2 988D AR BEOD e 6D, D dx3
J55B s D33 9383753 2S5 e §B2 Je6IN%1DS BB e 23S, HHRD
Je0®s0 ©AS. (Emphasis added)

(Vide pages 82, 83 of the Appeal Brief)

While this Court will clarify the highlighted part of the above extract in the
next section, it suffices to say that there is no prima facie illegality or
irrationality in the reasoning of the learned High Court Judge. The legality
or otherwise of an indictment filed pursuant to Section 12 of the

Commission act cannot be determined by the High Court. Such a
CPA 33-22 Page 4 of 8

27/09/2022
1J-38-22



determination can only be done by invoking the writ jurisdiction of the
Supreme Court as per Section 24(1) of the Commission Act read with
Article 140 of the Constitution. (See Director General, Commission to
Investigate Allegations of Bribery or Corruption v Weerasekera
Arachchilahe Lalith Kumara LTA/06/ 16 CA Minute dated 23.02.2022).
Hence, the learned High Court Judge’s determination that “@czaf eens/ceseas
F@8mz emdssf et smess 12 dm dwzfBe wderf adped emmdssS e6016d
G118 SIMOIFOCS) DédrS 6@@ & Oer65O BFedDIE2 B35t @8BS 2€ 329 e
ORo®0285 236Im 5O @O aiJmiencsd &y 650z e20:@z0 is faultless.
Similarly, the impugned order characterizing an indictment filed under
Section 12 of the Commission Act as akin to an indictment filed by the
Attorney General in relation to the manner in which a High Court should
treat such indictment cannot be construed as a misdirection. This
characterization was similarly asserted in Palitha Piyasiri Fernando v
Director General CIABOC CA(PHC)APN 37/20 CA Minute dated
31.07.2020 which held: “Where proceedings are instituted in a High Court
in pursuance of a direction made by the Commission under section 11 by an
indictment signed by the Director-General, such High Court shall receive
such indictment and shall have jurisdiction to try the offence described in
such indictment in all respects as if such indictment were an indictment
presented by the Attorney General such court ". As such, it is the view of
this Court that there is no prima facie exceptionality in the impugned order
that warrants the issuance of notice to the respondents. Hence, it is the
well-considered opinion of this Court, that the order of the Learned High

Court Judge delivered on 14.02.2022 is good in law

However, this Court would be remiss of its duty if it did not clarify the
following statement made in the impugned order where the learned High
Court Judge has interpreted a judgment of this Court, namely Balasuriya
Arachchige Ranjan Somasinghe v Director General, Commission to
Investigate Allegations of Bribery or Corruption CPA 2/21 Ca Minute
dated 11.01.2022 (hereinafter Ranjan Somasinghe case).
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Ranjan Somasinghe Case

Ranjan Somasinghe Case (supra) pivoted on the issue of whether the
impugned order of the High Court carried any prima facie illegality or
irregularity to the extent of exceptionality which warrants the issuance of
notice to the respondents named in the revisionary application (similar to
the instant case before us). Hence, this Court focused on the impugned
judgment in Ranjan Somasinghe whereby it was held that the following
extracts of the order of the High Court of Colombo dated 10.06.2020
delivered in Case No. HC 20/17 was neither contrary to law nor irregular

to the point of exceptionality:

“0® gD BBsBDSw B8s5Y 008 8MmSewd §Bedd¢rn sy W @edun mE vy
00 gleddem ©pw 000 aldwoed ¢lux BBRO evsc BBsH
@cdnedsined 88 mEmOs evd bwsT yuds BB PIBHoewwkd AW
m. & gomedwd 12 02 (Commission Act) DoxIBEe wewsy dxfest aEced
end cven SOF@D emBus’ wwIed gldnem S50FD0w S8 aledfern
snen 988us wE 80 PSS Tnw D85T dw K6 v 98 Bwdd vm wnw.”

“0®® ydmron ED eC K svyenry 78(1) DosiBw ace D5 @D D esned.
008 YOO gog D¥est aCcE ewd (v DO8am emBexy ww smen 12
O DoIBw ©d. ded® 12(1) cuvdorBed wews? Doy 11 O» DosiBe
wOer emB8sT wwid S8 WO ¢ Dmw Ymod edxen S55FD0w
B8sY arfesy mAI» ¢ eBedicrn vnwE O8sT PWIdmSenwvm BE) sO0T Cia)
200w & gleddcon vne I adwiens B85 wIder) CEe @r gnd &
2B3eddern BBsBOSw 885 & admieme edn 928sr mom ¢ aleddemn
snen 9D ol wem & ¢deddcrn vrnewsy 8EHd WS ¢ D¢ @I Vewsy
58 Sews SO0 €@ g.reBI® & almiwmsd AW BIS GG

Drewrd.”

It must be unequivocally stated that this Court did not make any
pronouncement on the legal principles enunciated by the Anoma Polwatte
case (supra) vis-a-vis the Ranjan Somasinghe case. The Anoma Polwatte

case interpreted Section 11 of the Commission Act. And it examined
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whether there is sufficient proof to establish that CIABOC has dispensed
the burden to “...direct the Director General to institute Criminal
proceedings against such person (person who has allegedly committed
offences under the Bribery Act or Act No 1 of 1975) in the appropriate
court.”. This Court has consistently held that such an evaluation of the
CIABOC'’s dispensation of burden under Section 11 of the Commission
falls outside the ambit of the Court of Appeal’s jurisdiction and squarely
falls within the writ jurisdiction of the Supreme Court under Article 140 of
the Constitution read with Section 24(1) of the Commission Act. (See
Director General, Commission to Investigate Allegations of Bribery
or Corruption v Weerasekera Arachchilahe Lalith Kumara (supra).
This Bench, in delivering the order of Ranjan Somasinghe case and other
similar applications referred to the Anoma Polwatte case (supra) only to
the extent of acknowledging that Anoma Polwatte case concerned
proceedings instituted before the Magistrate Court by way of a charge
sheet which is factually distinguishable from cases where the proceedings
were instituted in the High Court by way of an indictment. By drawing
such a distinction, this Court holds that any question of whether the
CIABOC has adequately dispensed its burden under Section 11 of the
Commission Act ought to be dealt via the Writ jurisdiction of the Supreme
Court and that neither the High Court nor the Court of Appeal can

entertain such objections.

Hence, the statement of the learned High Court Judge that “efwwornSmoesas
S8y Boewes w0 arfes’ @e29/@ e O m dEEO adesd ows coew S5z emIBesy e3t01d &)

Bowas e ovs coen 88wz cmBesy wewr snes 12 d» dostHe wdes 988z »om

O 880d/ez1 8580 eere 6220057esy 82)edsy 0@® @dmoen &Y o> e Bodzas
$8,08 98~ ought to be clarified to state that this Court, in delivering the

order in Ranjan Somasinghe Case did not discuss the applicability of the
principles enunciate therein, rather, that such an examination as was
carried out by the Supreme Court in Anoma Polwatte under its Writ

jurisdiction in evaluating the adequacy of CIABOC’s commitment in
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fulfilling the requirements of Section 11 of the Commission Act, cannot be
carried out by the Court of Appeal sitting in revision, and neither can by
the High Court. Hence, the Ranjan Somasinghe Case pivoted on whether
or not the Court of Appeal (and High Court) has the jurisdiction to
entertain objections based on Section 11 of the Commission Act wherein

the acts of an independent commission have been impugned.

Application dismissed without issuing notice.

JUDGE OF THE COURT OF APPEAL

Menaka Wijesundera J.

I agree.
JUDGE OF THE COURT OF APPEAL
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