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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST 

REPUBLIC OF SRI LANKA 

 

In the matter of an Appeal made under     

Section 331(1) of the Code of Criminal 

Procedure Act No.15 of 1979 read with 

Article 138 of the Constitution of the 

Democratic Socialist Republic of Sri 

Lanka. 

Court of Appeal No: 

CA/HCC/0220/2015 Tuan Faizeen Johar 

High Court of Colombo  

Case No: HC/235/2001 

Accused-Appellant 

vs. 

The Hon. Attorney General  

       Attorney General's Department 

    Colombo-12 

          

  Complainant-Respondent 

 

 

BEFORE   : Sampath B. Abayakoon, J. 

 P. Kumararatnam, J.  

 

COUNSEL                    : Hafeel Fariz with Sanjeewa Kodithuwakku 

for the Appellant.  

Harippriya Jayasundara, P.C, ASG for the 

Respondent. 
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ARGUED ON  :  20/02/2023.  
 

DECIDED ON  :   03/04/2023.  
     

 

     ******************* 

                                                                       

JUDGMENT 

 

P. Kumararatnam, J. 

The above-named Accused-Appellant (hereinafter referred as the Appellant) 

being aggrieved by the conviction and the sentence imposed on him on 

12/03/2015 by the Learned High Court Judge of Colombo, preferred this 

appeal to this Court well within time.     

The Appellant was indicted by the Attorney General in the High Court of 

Colombo under Sections 54A (d) and 54A (b) of the Poisons, Opium and 

Dangerous Drugs Ordinance as amended by Act No.13 of 1984 for 

Possession and Trafficking respectively of 51.9 grams of Heroin 

(Diacetylmorphine) on 19th October 1999.  

As the Appellant absconded before the closer of prosecution case, an inquiry 

under Section 241 of the Code of Criminal Procedure Act No.15 of 1979 was 

held and the Learned Trial Judge continued the case in absentia of the 

Appellant. 

Prosecution had closed the case on 27.10.2009 and on the same date the 

Appellant through an Attorney-at-Law filed a letter of authority and 

commenced to appear on behalf of the Appellant. 
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When the defence was called, the Appellant called two defence witnesses and 

closed the case. After trial, the Appellant was found guilty on both counts 

and the Learned High Court Judge of Colombo has imposed the death 

penalty on each count on 12/03/2015.          

The Learned Counsel for the Appellant informed this court that the Appellant 

has given consent to argue this matter in his absence due to the Covid 19 

pandemic. During the argument he was connected via Zoom platform from 

prison.   

The Learned Counsel, on behalf of the Appellant had raised following 

appeal grounds. 

1. The version of the defence was rejected contrary to law and the 

principles of evaluating the defence. 

2. The Learned High Court Judge has failed to judicially scrutinize the 

version of the defence. 

3. The Learned High Court Judge permitted illegal and inadmissible 

evidence including evidence of bad character of the accused causing 

grave miscarriage of justice. 

4. The presumption of innocence was reversed by the Learned Trial Judge 

denying the right to a fair trial. 

5.  The prosecution and the defence were not treated with equality of 

arms. 

6. The Learned High Court Judge has failed to apply the long held dictas 

and principles in evaluating the evidence of trained police officers and 

disregarded the contradictions inter se and per se causing grave 

miscarriage of justice. 

7. The Learned High Court Judge has failed to appreciate the 

discrepancies of the productions itself as described by the prosecution. 

8. The production chain has not been proved. 

9. The judgment is contrary to law and against the weight of the evidence 

adduced in the case.    
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At the trial, PW1 IP/Liyanage, PW3 PS 30762 Senaratne, PW04 SI/Perera, 

PW05 Government Analyst and PW06 Assistant Government Analyst   were 

called by the prosecution to give evidence on behalf of the prosecution. 

Further, the prosecution had marked productions P1-P10. Two witnesses 

were called by the Appellant on his behalf.     

 

Background of the case 

PW1 was attached to the Police Narcotic Bureau when he arranged the 

detection pertaining to this case. Upon receiving information from a personal 

informant about trafficking of Heroin, PW1 having selected a group of police 

officers had left the Bureau after completing all formalities. They had gone 

to a housing scheme named Samagipura at Kosgashandiya in Grandpass 

with the informant. 

After arriving at the location, the informant had showed them a person clad 

in a sarong and a short leave shirt as the person who was carrying Heroin. 

When the person showed by the informant reached up to them, he was 

questioned and searched. Upon search, PW1 had felt something was 

underneath in his underwear. As per the direction the Appellant had 

removed a parcel which was wrapped in a cellophane cover and handed over 

to PW1.Upon checking further, PW1 had found another parcel which too was 

wrapped in a cellophane paper. When PW1 had examined the substance 

contained in the parcels and identified Heroin in both parcels. The Appellant 

was taken to his house but nothing illegal had been recovered there. 

Thereafter, the Appellant was brought to the Police Narcotic Bureau.     

Another person named Jamaldeen Roomy was also arrested at that time. A 

packet of Heroin was recovered from his possession. He was charged in the 

Magistrate Court. 
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The weight of two parcels was recorded as 103.600 grams and 41.400 grams 

respectively and were entered under PR No. 78/99. 

The Substances which were recovered were handed over to the Police 

Narcotic Bureau’s production officer PW SI/Perera on 19/10/1999. 

PW3, PS/30762 Senaratne had corroborated the evidence given by PW1 

IP/Liyanage. 

The productions alleged to have been recovered from the Appellant had been 

sent to the Government Analyst Department. According to the Government 

Analyst’s Report, the total weight of pure Heroin (diacetylmorphine) detected 

from the brown coloured powder was 51.9 grams. 

When the prosecution closed the case after leading the prosecution witnesses 

mentioned above, the defence was called, and the Appellant had called two 

witnesses for his defence. The Appellant’s wife admitted that the Appellant 

was arrested by officers of the Police Narcotic Bureau at his house, but 

categorically denies recovering Heroin from his possession as claimed by the 

prosecution.  

The person who was arrested along with the Appellant gave evidence on 

behalf of the Appellant. According to him, he was also arrested on the date 

the Appellant was arrested and was taken to the Appellant’s house. The 

Appellant had been assaulted by the police at the Appellant’s house. In the 

cross examination admitted that he had been serving a life sentence for the 

possession of Heroin recovered from his house. 

The Learned Counsel for the Appellant, although had filed 09 grounds of 

appeal argued this appeal under two grounds after evaluating all the 

grounds. The said two grounds are set out below: 

1. The Appellant had been denied a fair trial. 

2. The production chain has not been proved. 
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This Court has already held in the case of Devage Thusitha Chamara alias 

Thilan v. The Attorney General CA/HCC/0050/2020 decided on 

01/11/2022 the importance of adhering to fair trial concept in a criminal 

trail which had been guaranteed under the Constitution. The relevant 

portion of the judgment is reproduced below:    

“The concept of fair trial is a fundamental principle in every judicial 

system. In another sense, the notion of a fair trial secures justice. A trial 

in criminal jurisprudence is a judicial examination or determination of 

the issues at the hand of the Court to arrive at a conclusion whether the 

accused is guilty of the offence or not.     

The single most important criterion in evaluating the fairness of a trial 

is the observance of the principle of equality of arms between the 

defence and the prosecution. Equality of arms, which must be observed 

throughout the trial, means that both parties are treated in a manner 

ensuring their procedurally equal position during the course of a trial”.  

 

When the defence was called on behalf of the Appellant, his wife and the 

other person who was arrested when the Appellant was arrested on the date 

of incident gave evidence on behalf of the Appellant. According to the wife of 

the Appellant, the Appellant was arrested at his resident by the police. After 

being beating severely, the Appellant was taken away by the police. Before 

leaving, the police had requested two underwear from this witness. When 

provided the police had told the Appellant to wear one and the other was put 

into a bag and taken away by the police. 

In her evidence it was elicited that the Appellant had gone to India due to 

fear while this case was pending. During the cross examination, the Learned 

State Counsel suggested to the defence witness that the Appellant had 

escaped to India due to this pending case. Several portions of evidence of 
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defence witness number 01 have been highlighted by the Learned Counsel 

for the Appellant. Those portions are re-produced below: 

 

(Pages 419-420 of the brief.) 

m% ( Tyq bkaoshdjg .syska bkafka @ 

W ( Tõ' 

m% ( ta" fï ;¾ck ksid o @ 

W ( Tõ' 

m% ( t;fldg" wks;a wh ;uqkaf.a mjq, kv;a;= lrkjd" uy;a;hd bkaoshdjg fj,d  

  bkakjd @ 

W ( Tõ' 

m% ( uy;a;hd wdmyq tkak n,dfmdfrd;a;=jla keoao @ 

W ( tal lshkak okafka keye iajdóKs' 

m% ( t;fldg" ;uqkaf.a uy;a;hd fï kvqj ;sfhk w;r;=r ;uhs bkaoshdjg úfoaY.; 

  jqfka@ 

W ( keye' 

m% ( kuqka ;uqkag Y; mylj;a uqo,la ,efnkafk keye @ 

W ( lfâ ;uhs ;sfhkafka'  lfâ i,a,sj,ska ;uhs cSj;a fjkafka' 

m% ( ;uqkag uy;a;hd l;d lrkjdo @ 

W ( keye'  uu ;uhs ;du;a fï kvqj ksid ÿlaú`oskafka' 

m% ( ;uqka ÿla ú`oskafka" fï kvqjg wyqfjÉp iajdñmqreIhd ráka mekakg @ 

W ( Tõ' 
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(Page 494 of the brief) 

m% ( uu fhdackd lrkjd iajdñ mqreIhdg lsisu ;¾ckhla ldf.kaj;a keye'  kvqfjka 

  fífrkak ´fka ksid ;uhs rg mekafka @ 

W ( ljodj;a tfyu .sfha keye' 

 

(Page 518 of the brief) 

m% ( ;ukaf.a iajdñmqreIhdg úreoaOj fï kvqj úNd. lrkafka fï kvqfõ idlaIs  

  Tlafldau wyf.k b`o,d fï kvqjg uqyqK fokafka ners ksid fï kvqfõ ú;a;slre 

  .re wêlrKhg tkafka ke;sj oek oeku lÜá mkskafka @ 

W ( keye' 

 

The Learned Counsel contended that the Learned High Court Judge had 

allowed the prosecution to lead bad character evidence under Section 54 of 

the Evidence Ordinance thereby acting on those evidence and had 

erroneously misdirected himself and denied a fair trial. 

 

Section 54 of the Evidence Ordinance states: 

In criminal proceedings the fact that the accused person has a bad 

character is irrelevant, unless evidence has been given that he has a good 

character, in which case it becomes relevant. 

Explanation 1.- This section does not apply to cases in which the bad 

character of any person is itself a fact in issue. 

Explanation 2.- A previous conviction is relevant as evidence of bad 

character in such case.    
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In R.G.Moses v. The Queen 75 NLR 121 the Court held:  

“ that the conviction of the Appellant must be quashed on the ground 

that the evidence of the previous conviction, which was inadmissible 

according to Section 54 of the Evidence Ordinance, had been taken into 

account in the trial judge’s judgment and was in a high degree 

prejudicial to the Appellant. In such a case the substantial question is 

whether or not the accused has been deprived a fair trial”.  

 

The above cited portions of evidence clearly indicate that the bad character 

evidence had creeped into the proceedings. This has caused prejudice and 

denial of a fair trial to the Appellant. 

 As stated earlier, on behalf of the Appellant two witnesses had given 

evidence. Those evidence also demand an equal consideration of the court.   

 

In Kithsiri v. Attorney General [2014] 1 SLR 38 the court held that: 

“[1] Courts evaluating evidence should not look at the evidence of the 

accused person with a scant eye. Defence witnesses are entitled to 

equal treatment with those of the prosecution and Courts ought to 

overcome their traditional instinctive belief in defence witnesses. Quite 

often they tell lies but so do the prosecution”.       

 

In the case of Shiv Kumar v. Hukam Chand and Anr [1999] 7 SCC 104 the 

court observed that:  

“The expected attitude of the Public Prosecutor while conducting 

prosecution must be couched in fairness not only to the Court and to the 

investigating agencies but to the accused as well. If an accused is 

entitled to any legitimate benefit during trial the Public Prosecutor should 
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not scuttle/conceal it. On the contrary, it is the duty of the Public 

Prosecutor to winch it to the force and make it available to the accused. 

Even if the defence counsel overlooked it, Public Prosecutor has the 

added responsibility to bring it to the notice of the Court if it comes to his 

knowledge” 

 

The Learned High Court Judge had simply rejected the defence’s evidence 

because the Appellant had not adduced evidence personally. The relevant 

portion of the judgment is re-produced below: 

 

(Pages 605-606 of the brief) 

ú;a;slre fuu idËslref.a idËsh iïnkaOfhka ia:djrhla f.k ke;'  ukao ú;a;slre 

lsisÿ idËshla fuu wêlrKh yuqfõ bosrsm;a lr fkdue;s w;r" Tyq lr we;af;a" Tyq 

fjkqfjka idËslrejka fofofkl= le`oùu muKs'  ú;a;slre fjkqfjka le`ojk ,o 

idËslrejka fofokdf.a idËs o iïmQ¾Kfhka m%;slafIam lsrSug ud ;SrKh lr we;'  tlS 

;SrKh wod, fya;+ka tlS idËs w.hk wjia:dfõos ud úiska fokq ,en we;'  by; i`oyka 

lrk ,o fya;+ka iuia:hla f,i f.k i,ld ne,Sfuka wk;=rej fuu idËslref.a idËsh 

idOdrK ielfhka Tíng ms<s.ekSug uu ;SrKh lrñ' 

 

This is a clear misdirection which certainly affects the fair trial. In this case 

when the defence was called the Appellant had absconded and the trial had 

been fixed in absentia of him thereafter. Even when the Appellant is present, 

he has the statutory right remain silent. Hence, the absence to adduce 

evidence personally by the Appellant is not a ground to refuse defence 

evidence called by the Appellant. This is a clear misdirection and denial of a 

fair trial.  

Further, the Learned Trial Judge had concluded that the evidence given by 

PW1 and PW3 could be accepted as true regarding the raid conducted in 
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respect of the Appellant before considering other evidence adduced by the 

prosecution and the defence. The relevant portion is re-produced below: 

 

(Page 610 of the brief.) 

ú;a;sfha kS;S{ jrhd fuu idËslreg fhdackdjka lsysmhla lr we;af;a jQjo" tlS fhdackd 

lsisÿ wjia:djl idËs f,i ;yjqre ù ke;'  tneúka tlS fhdackdjka yqfola fhdackdjka 

j,gu muKla iSud fõ'  uúiska l,ska me'id 01 f.a idËs fok wjia:dfõos mjid we;s mrsos 

pQos; fuu kvqqfõoS ia:djrhla f.k fkdue;s w;r" Tyq fjkqfjka leojk ,o idËslrejka 

fofokdf.a idËs iïmQ¾Kfhka m%;sfËam lsrSug ud ;SrKh lr we;'  me'id 01 f.a idËsh 

iy fuu idËslref.a idËsh tlsfklg .e<fmk w;r" tajd w;r lsisÿ .eàula fkdue;s 

nj ud ñka fmro i`oyka lr we;'  fï wkqj fuu idËslref.a idËsho idOdrK ielfhka 

Tíng uu ms,s.ekSug ;SrKh lrñ' 

 

The above highlighted portion of the judgment very clearly shows that the 

Learned High Court Judge has been greatly influenced on the inadmissible 

or prejudicial evidence led by the prosecution. Therefore, it is crystal clear 

that the Appellant had not been awarded a fair trial in this case.   

 

In C.A.Sisira alias Mahatun CA/122/2006 decided on 09/10/2014 Anil 

Gooneratne,J. held that: 

“The prime duty of the trial judge is to weigh the evidence correctly and 

decide whether the defence case is capable of creating a reasonable 

doubt in the prosecution case……However good or bad the witness or 

whether he has a bad track record should be forgotten and not the 

deciding factor. Trial Judge should only concentrate on the evidence 

before court”.  
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Next, the Learned Counsel contends that the Learned Trial Judge has failed 

to give due consideration on the discrepancies of the production from the 

point of detection to the office of the Police Narcotic Bureau and from the 

Police Narcotic Bureau to the office of the Government Analyst. 

Chain of custody issues are very important in cases involving drugs. To prove 

chain of custody, the prosecution must present cogent testimonial and 

documentary evidence to establish that the items presented is the same item 

that had been recovered from the possession of an accused person. 

The defence can challenge the chain of custody evidence by questioning 

whether the evidence presented at trial is the same evidence as what was 

collected from an accused person. If there is any discrepancy in the chain of 

custody of a production and the prosecution is unable to prove who had the 

custody of production until it reached the analyst, the chain of custody 

stands broken.  

The Appellant takes up the position that the amount of Heroin which had 

been mentioned in the indictment was not recovered from him. Further he 

was not arrested as stated by PW1.He was arrested at his residence.   

According to PW1, although he had testified that two parcels of Heroin were 

recovered from the Appellant, in his notes he had stated that the suspected 

Heroin parcels had been recovered from them. This a vital discrepancy in the 

evidence given by PW1.The relevant portion is re-produced below: 

 

(Page 198 of the brief) 

m% ( ;udf.a meñKSfï igyfka uq,a fldgfia ;jÿrg;a lshjkak fukjdo ;udg yuq 

  jqfka lshd,d @ 

  (th lshjhs)  
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  fyfrdhska njg iell, l=vq wvx.= md¾i,a folla Tjqkaf.a ika;lfha ;sî fidhd 

  .;a;d @ 

W ( tfyuhs' 

 

According to defence witness Romy Jamaldeen, the team of police officers 

first had come to his house, searched his house but nothing had been found. 

Thereafter, the team had gone to a nearby abandoned house and brought 

two parcels. Next, the team had gone to the Appellant’s house and searched 

his house. As the Appellant expressed his displeasure and involved in a 

verbal exchange with the police team, the Appellant was brought to Police 

Narcotic Bureau thereafter.  

According to PW1, after the raid he had come to the Bureau at 11.15 hours 

and handed over the production pertaining to this case at 15.40 hours to 

PW04 SI/Perera. The relevant portions are re-produced below: 

(Page 107 of the brief) 

m% ( ;ukaf.a ld¾hdxYhg meñfKk úg fj,dj lShg ú;r we;s o @ 

W ( meh 11'15 g muK' 

(Page 110 of the brief) 

m% ( ;uka úiska fï ú;a;slre iïnkaO jeg,Sfï oS ,nd .;a; NdKAav tjlg isáh  

  W'fmd'm' iqks,a fmf¾rdg Ndr ÿkafka tosku o@ 

W ( Tõ' 

m% ( fldhs fj,dfõ o @ 

W ( meh 15'40 g muK' 

But under further cross examination PW1 had stated that he handed over 

the production to PW4 at 12.05 hours. The relevant portion is re-produced 

below: 
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(Page 170 of the brief) 

m% ( 6'50 g msgj.sh igyka wka;sug ,sõfõ lShgo @ 

W ( meh 14'15 g' ta .sh jeg,Sï ms<sn`oj igyka lsrSug m%:u ud igyka w;=,;a lr,d 

  ;sfhkjd meh 12'05 g f;dr;=re fmdf;a" ia:dkhg meñK kvqnvq bosrsm;a l,d' 

The above highlighted portions of evidence of PW1 shows the per se 

contradictory position he had taken in his examination-in-chief and cross 

examination.  

PW4 even though admitted that he handed over the productions pertaining 

to this case to court, in the cross examination admitted that he did not hand 

over productions to the court. This is another per se contradiction 

highlighted by the defence. 

According to PW3, another person was also arrested at the time when the 

Appellant was arrested. Two small packets had been recovered from the 

second person and he was handed over to PW2 SI/Basnayake. The relevant 

portion is re-produced below: 

(Page 235 of the brief) 

m% ( ta ;eke;a;dg fudlo lf,a @ 

W ( ta ;eke;a;dj mrSlaId l,d' 

m% ( mrSËd lsrSfïoS fudkjdo fy,sorõ jqfka @ 

W ( Bhï fld, j, t;+ l=vd melÜ folla yuq jqkd'  th niakdhl uy;dg ,nd ÿkakd' 

  Tyqg jro lshd oS w;a wvx.=jg .;a;d' 

(Page 238 of the brief) 

m% ( ;uka lsõjd ;j;a mqoa.,fhl=f.ka fyfrdhska melÜ folla w;a wvx.=jg .;a;d 

  lsh,@ 

W ( Tõ' 
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According to PW1, only one packet of Heroin was recovered from the second 

person, and he was charged in the Magistrate Court. This is another inter se 

contradiction highlighted between the evidence of PW1 and PW3. 

The highlighted inter se and per se contradictions are extremely vital to 

establish the production chain. 

According to PW1, the team had left the bureau at 6.05 hours for the raid. 

Under the cross examination the witness said that they left the bureau at 

6.50 hours. 

According to PW3, the team had left the bureau at 6.25 hours.  

Further, although PW1 and his team had left the Bureau in the morning, the 

information pertains to the Appellant was received at 7.20 hours. It is not 

clear from the evidence given by PW1 why his team had left 6.05 hours 

whereas the information was received only at 7.20 hours.  

This contradictory and ambiguous evidence of PW1 and PW3 create serious 

doubt on the probability of the prosecution version. 

 I consider it is very appropriate to mention what Justice Mackenna in 

“Discretion”, The Irish Jurist, Vol.IX (new series), 1 at page10 has stated. 

“When I have done my best to separate the true from the false by these 

more or less objective tests, I say which story seems to me the more 

probable, the plaintiff’s or the defendants, and If I cannot say which, I 

decide the case, as the law requires me to do in the defendant’s favour.”     

In this case as stated earlier, the Learned Trial Judge had concluded that 

the evidence given by PW1 and PW3 could be accepted as true regarding the 

raid conducted in respect of the Appellant before considering other evidence 

adduced by the prosecution and the defence. This clearly shows that the 

Learned High Court Judge has been highly influenced on the inadmissible 

or prejudicial evidence led by the prosecution. This is a clear violation of the 

fair trial concept.  
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Further, leading contradictory evidence about the detection of Heroin from 

the Appellant diminishes the evidentiary value of witnesses PW1 and PW3 

who are the important witnesses in this case. 

With the highlighted serious defects above, this case cannot march forward 

with the conclusion reached by the Learned High Court Judge of Colombo.   

Therefore, I set aside the conviction and the sentence dated 12/03/2015 

imposed on the Appellant by the learned High Court Judge of Colombo and 

acquit him from both charges.  

Accordingly, the appeal is allowed.    

The Registrar of this Court is directed to send a copy of this judgment to the 

High Court of Colombo along with the original case record.  

       

        

 

JUDGE OF THE COURT OF APPEAL 

 

SAMPATH B. ABAYAKOON, J.   

I agree. 

     

       JUDGE OF THE COURT OF APPEAL 

   


