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ARGUED ON : 20/02/2023.

DECIDED ON : 03/04/2023.
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JUDGMENT

P. Kumararatnam, J.

The above-named Accused-Appellant (hereinafter referred as the Appellant)
being aggrieved by the conviction and the sentence imposed on him on
12/03/2015 by the Learned High Court Judge of Colombo, preferred this

appeal to this Court well within time.

The Appellant was indicted by the Attorney General in the High Court of
Colombo under Sections 54A (d) and 54A (b) of the Poisons, Opium and
Dangerous Drugs Ordinance as amended by Act No.13 of 1984 for
Possession and Trafficking respectively of 51.9 grams of Heroin

(Diacetylmorphine) on 19th October 1999.

As the Appellant absconded before the closer of prosecution case, an inquiry
under Section 241 of the Code of Criminal Procedure Act No.15 of 1979 was
held and the Learned Trial Judge continued the case in absentia of the

Appellant.

Prosecution had closed the case on 27.10.2009 and on the same date the
Appellant through an Attorney-at-Law filed a letter of authority and

commenced to appear on behalf of the Appellant.
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When the defence was called, the Appellant called two defence witnesses and
closed the case. After trial, the Appellant was found guilty on both counts
and the Learned High Court Judge of Colombo has imposed the death
penalty on each count on 12/03/2015.

The Learned Counsel for the Appellant informed this court that the Appellant
has given consent to argue this matter in his absence due to the Covid 19
pandemic. During the argument he was connected via Zoom platform from

prison.

The Learned Counsel, on behalf of the Appellant had raised following

appeal grounds.

1. The version of the defence was rejected contrary to law and the
principles of evaluating the defence.

2. The Learned High Court Judge has failed to judicially scrutinize the
version of the defence.

3. The Learned High Court Judge permitted illegal and inadmissible
evidence including evidence of bad character of the accused causing
grave miscarriage of justice.

4. The presumption of innocence was reversed by the Learned Trial Judge
denying the right to a fair trial.

5. The prosecution and the defence were not treated with equality of
arms.

6. The Learned High Court Judge has failed to apply the long held dictas
and principles in evaluating the evidence of trained police officers and
disregarded the contradictions inter se and per se causing grave
miscarriage of justice.

7. The Learned High Court Judge has failed to appreciate the
discrepancies of the productions itself as described by the prosecution.

8. The production chain has not been proved.

9. The judgment is contrary to law and against the weight of the evidence

adduced in the case.
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At the trial, PW1 IP/Liyanage, PW3 PS 30762 Senaratne, PW04 SI/Perera,
PWOS Government Analyst and PW06 Assistant Government Analyst were
called by the prosecution to give evidence on behalf of the prosecution.
Further, the prosecution had marked productions P1-P10. Two witnesses

were called by the Appellant on his behalf.

Background of the case

PW1 was attached to the Police Narcotic Bureau when he arranged the
detection pertaining to this case. Upon receiving information from a personal
informant about trafficking of Heroin, PW1 having selected a group of police
officers had left the Bureau after completing all formalities. They had gone
to a housing scheme named Samagipura at Kosgashandiya in Grandpass

with the informant.

After arriving at the location, the informant had showed them a person clad

in a sarong and a short leave shirt as the person who was carrying Heroin.

When the person showed by the informant reached up to them, he was
questioned and searched. Upon search, PW1 had felt something was
underneath in his underwear. As per the direction the Appellant had
removed a parcel which was wrapped in a cellophane cover and handed over
to PW1.Upon checking further, PW1 had found another parcel which too was
wrapped in a cellophane paper. When PW1 had examined the substance
contained in the parcels and identified Heroin in both parcels. The Appellant
was taken to his house but nothing illegal had been recovered there.

Thereafter, the Appellant was brought to the Police Narcotic Bureau.

Another person named Jamaldeen Roomy was also arrested at that time. A
packet of Heroin was recovered from his possession. He was charged in the

Magistrate Court.
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The weight of two parcels was recorded as 103.600 grams and 41.400 grams
respectively and were entered under PR No. 78/99.

The Substances which were recovered were handed over to the Police

Narcotic Bureau’s production officer PW SI/Perera on 19/10/1999.

PW3, PS/30762 Senaratne had corroborated the evidence given by PW1
[P/Liyanage.

The productions alleged to have been recovered from the Appellant had been
sent to the Government Analyst Department. According to the Government
Analyst’s Report, the total weight of pure Heroin (diacetylmorphine) detected

from the brown coloured powder was 51.9 grams.

When the prosecution closed the case after leading the prosecution witnesses
mentioned above, the defence was called, and the Appellant had called two
witnesses for his defence. The Appellant’s wife admitted that the Appellant
was arrested by officers of the Police Narcotic Bureau at his house, but
categorically denies recovering Heroin from his possession as claimed by the

prosecution.

The person who was arrested along with the Appellant gave evidence on
behalf of the Appellant. According to him, he was also arrested on the date
the Appellant was arrested and was taken to the Appellant’s house. The
Appellant had been assaulted by the police at the Appellant’s house. In the
cross examination admitted that he had been serving a life sentence for the

possession of Heroin recovered from his house.

The Learned Counsel for the Appellant, although had filed 09 grounds of
appeal argued this appeal under two grounds after evaluating all the

grounds. The said two grounds are set out below:

1. The Appellant had been denied a fair trial.

2. The production chain has not been proved.
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This Court has already held in the case of Devage Thusitha Chamara alias
Thilan v. The Attorney General CA/HCC/0050/2020 decided on
01/11/2022 the importance of adhering to fair trial concept in a criminal
trail which had been guaranteed under the Constitution. The relevant

portion of the judgment is reproduced below:

“The concept of fair trial is a fundamental principle in every judicial
system. In another sense, the notion of a fair trial secures justice. A trial
in criminal jurisprudence is a judicial examination or determination of
the issues at the hand of the Court to arrive at a conclusion whether the

accused is guilty of the offence or not.

The single most important criterion in evaluating the fairness of a trial
is the observance of the principle of equality of arms between the
defence and the prosecution. Equality of arms, which must be observed
throughout the trial, means that both parties are treated in a manner

ensuring their procedurally equal position during the course of a trial”.

When the defence was called on behalf of the Appellant, his wife and the
other person who was arrested when the Appellant was arrested on the date
of incident gave evidence on behalf of the Appellant. According to the wife of
the Appellant, the Appellant was arrested at his resident by the police. After
being beating severely, the Appellant was taken away by the police. Before
leaving, the police had requested two underwear from this witness. When
provided the police had told the Appellant to wear one and the other was put

into a bag and taken away by the police.

In her evidence it was elicited that the Appellant had gone to India due to
fear while this case was pending. During the cross examination, the Learned
State Counsel suggested to the defence witness that the Appellant had

escaped to India due to this pending case. Several portions of evidence of
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defence witness number 01 have been highlighted by the Learned Counsel

for the Appellant. Those portions are re-produced below:

(Pages 419-420 of the brief.)

g : QY eI BB gles’ ?
c : ®@B.

g : O, @ obsn S ¢ ?

c : ®B.

g : e, 53 ¢ DHPFed BHE DT DOV, @BTHE) GBCEIDD O )
QRDEN ?

c : ®@8.
g : DD Sy D REIeNENFROD Hce ?
& : To Sod» cPes wwe SN,

g : O, DPFed @I 6® LY Hedw GO0 DB OFHCEOD Tel®OD
Qexd?

c : oot
g : 98P 98I0 B> SHVOD YLD EreRe® HTHT ?

& : Db 008 Sernres. el EROERS 208 B0 cdsies.

g : 0830 LHTIR DD DODENE, ?

E : or. OR HRE T o WO Hen cFOTSes.

g : D8P £ DTTen), 6® NLDO &neddd) e3enBgdter OO Sty ?

c : ®B.
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(Page 494 of the brief)

g : O erism @OnE) N® gltsmO BB HVSBNERD DMeOBOD e, DEEDS
R0 Bex Hen @8 OO sides’ ?

C : DO Den® Bed »rHe.

(Page 518 of the brief)

g : DOFPed 3NBglteriO SiERD 6® HED DN® DOSES 6@ HE)ed NS
RDeDI® FHe®® 9EE) 6® DLV H ecHes RS 5 ® HE)ed TP
®OT OB DD DO €t cr® D00 BBPes’ ?

C @ o

The Learned Counsel contended that the Learned High Court Judge had
allowed the prosecution to lead bad character evidence under Section 54 of
the Evidence Ordinance thereby acting on those evidence and had

erroneously misdirected himself and denied a fair trial.

Section 54 of the Evidence Ordinance states:

In criminal proceedings the fact that the accused person has a bad
character is irrelevant, unless evidence has been given that he has a good

character, in which case it becomes relevant.

Explanation 1.- This section does not apply to cases in which the bad

character of any person is itself a fact in issue.

Explanation 2.- A previous conviction is relevant as evidence of bad

character in such case.
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In R.G.Moses v. The Queen 75 NLR 121 the Court held:

“ that the conviction of the Appellant must be quashed on the ground
that the evidence of the previous conviction, which was inadmissible
according to Section 54 of the Evidence Ordinance, had been taken into
account in the trial judge’s judgment and was in a high degree
prejudicial to the Appellant. In such a case the substantial question is

whether or not the accused has been deprived a fair trial”.

The above cited portions of evidence clearly indicate that the bad character
evidence had creeped into the proceedings. This has caused prejudice and

denial of a fair trial to the Appellant.

As stated earlier, on behalf of the Appellant two witnesses had given

evidence. Those evidence also demand an equal consideration of the court.

In Kithsiri v. Attorney General [2014] 1 SLR 38 the court held that:

“[1] Courts evaluating evidence should not look at the evidence of the
accused person with a scant eye. Defence witnesses are entitled to
equal treatment with those of the prosecution and Courts ought to
overcome their traditional instinctive belief in defence witnesses. Quite

often they tell lies but so do the prosecution”.

In the case of Shiv Kumar v. Hukam Chand and Anr [1999] 7 SCC 104 the

court observed that:

“The expected attitude of the Public Prosecutor while conducting
prosecution must be couched in fairness not only to the Court and to the
investigating agencies but to the accused as well. If an accused is

entitled to any legitimate benefit during trial the Public Prosecutor should
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not scuttle/conceal it. On the contrary, it is the duty of the Public
Prosecutor to winch it to the force and make it available to the accused.
Even if the defence counsel overlooked it, Public Prosecutor has the
added responsibility to bring it to the notice of the Court if it comes to his

knowledge”

The Learned High Court Judge had simply rejected the defence’s evidence
because the Appellant had not adduced evidence personally. The relevant

portion of the judgment is re-produced below:

(Pages 605-606 of the brief)

OBt 000 tNEBOTeE NHBEG PRV LSNDOGES 6 . BB DI
DE8e BED @R #lDOMNE HPeD GClBs DO eMBS 0, @Y DO e, @Y
00%eds NBDOS ececenn) IO =P, IFBor 0DNEDS DD @F
£0E8DO0S ececmed e ¢ @gbens’ §BPeds 30 @ SoHMa 0 . O
B o)E S OF o8 aen® o3t @ D% 6ty @R HiD. QB LEWD
DOD EC eSS ERLEOGH CEE 6O LEDI RTRe®S PO 6®R tNEBDATEE NTB®R
£0N0HN tXDERS ARRO BEese0 ®® SOMme OS.

This is a clear misdirection which certainly affects the fair trial. In this case
when the defence was called the Appellant had absconded and the trial had
been fixed in absentia of him thereafter. Even when the Appellant is present,
he has the statutory right remain silent. Hence, the absence to adduce
evidence personally by the Appellant is not a ground to refuse defence
evidence called by the Appellant. This is a clear misdirection and denial of a

fair trial.

Further, the Learned Trial Judge had concluded that the evidence given by
PW1 and PW3 could be accepted as true regarding the raid conducted in
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respect of the Appellant before considering other evidence adduced by the

prosecution and the defence. The relevant portion is re-produced below:

(Page 610 of the brief.)

O35ed BBee 8O e®@® eNE8O0 e@iEmNds BBsnn @0 grdesd o, OF eiesem
58e 030D 058 et DYt © WD, ORDN O el vecl 6wl
DEO® s 8@ 8. PIES DR &t.6 01 66 N8 ecy oe3IedT &80 &S a3¢
g o®® »)edE 3D0ES 0®® eMBS g0, @Y eDREDS Ded® EE tNEBDOTDS
OCECHOE 58 EELIMEBEs gSewds B30 @ Soonw O &rD. 6.t 01 o6 NEB8G
&3 @R N8O NEBE OBe»®O GrEes® g0, T g0 S8 ®rdRE e2ES
RO @) B 6x30¢ BEHS DO FrD. 00 #RND OV LNTBDOTEE tNHBEE £3GN0LN LTRSS
R0 @O B8BvsR0 SOME OI.

The above highlighted portion of the judgment very clearly shows that the
Learned High Court Judge has been greatly influenced on the inadmissible
or prejudicial evidence led by the prosecution. Therefore, it is crystal clear

that the Appellant had not been awarded a fair trial in this case.

In C.A.Sisira alias Mahatun CA/122/2006 decided on 09/10/2014 Anil
Gooneratne,J. held that:

“The prime duty of the trial judge is to weigh the evidence correctly and
decide whether the defence case is capable of creating a reasonable
doubt in the prosecution case...... However good or bad the witness or
whether he has a bad track record should be forgotten and not the
deciding factor. Trial Judge should only concentrate on the evidence

before court”.
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Next, the Learned Counsel contends that the Learned Trial Judge has failed
to give due consideration on the discrepancies of the production from the
point of detection to the office of the Police Narcotic Bureau and from the

Police Narcotic Bureau to the office of the Government Analyst.

Chain of custody issues are very important in cases involving drugs. To prove
chain of custody, the prosecution must present cogent testimonial and
documentary evidence to establish that the items presented is the same item

that had been recovered from the possession of an accused person.

The defence can challenge the chain of custody evidence by questioning
whether the evidence presented at trial is the same evidence as what was
collected from an accused person. If there is any discrepancy in the chain of
custody of a production and the prosecution is unable to prove who had the
custody of production until it reached the analyst, the chain of custody

stands broken.

The Appellant takes up the position that the amount of Heroin which had
been mentioned in the indictment was not recovered from him. Further he

was not arrested as stated by PW1.He was arrested at his residence.

According to PW1, although he had testified that two parcels of Heroin were
recovered from the Appellant, in his notes he had stated that the suspected
Heroin parcels had been recovered from them. This a vital discrepancy in the

evidence given by PW1.The relevant portion is re-produced below:

(Page 198 of the brief)

g : Ded ©r@de® wOmes G emidetd DO DEDPD e@DENT D@D »F
Qe B ?

(B 8xd)
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e®»etMEs R0 troDE R Flo® NLEE et VYD LmeE D 63w
O ?

& : Se»ea.

According to defence witness Romy Jamaldeen, the team of police officers
first had come to his house, searched his house but nothing had been found.
Thereafter, the team had gone to a nearby abandoned house and brought
two parcels. Next, the team had gone to the Appellant’s house and searched
his house. As the Appellant expressed his displeasure and involved in a
verbal exchange with the police team, the Appellant was brought to Police

Narcotic Bureau thereafter.

According to PW1, after the raid he had come to the Bureau at 11.15 hours
and handed over the production pertaining to this case at 15.40 hours to

PWO04 SI/Perera. The relevant portions are re-produced below:
(Page 107 of the brief)

g : DOFPeE DVEGRO B8r@emN» TO D@D BwO DO & ¢ ?
c : @ 1115 O =@én.

(Page 110 of the brief)

g : O3 I8 o® TFBwlt BRBL HOBe® T e ©TD vwIee) SO0 83
.08.83. 88 e3eb0 ©0 £3es Ten® &?

c : ®B.
g : e&@ edEred ¢ ?
& : @ 15.40 O .

But under further cross examination PW1 had stated that he handed over
the production to PW4 at 12.05 hours. The relevant portion is re-produced

below:
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(Page 170 of the brief)
g : 6.50 O BOOB® 60»S 30 @0ed Bwle ?

C : ©u®14.15 0. I Bx 9080 8gRcd wlns S300 gd® @ tOns #ED DO@)
Bew»en &u@ 12.05 O 000l 606, SANHE0 St@é NERE) 9COSD D).

The above highlighted portions of evidence of PW1 shows the per se
contradictory position he had taken in his examination-in-chief and cross

examination.

PW4 even though admitted that he handed over the productions pertaining
to this case to court, in the cross examination admitted that he did not hand
over productions to the court. This is another per se contradiction
highlighted by the defence.

According to PW3, another person was also arrested at the time when the
Appellant was arrested. Two small packets had been recovered from the
second person and he was handed over to PW2 SI/Basnayake. The relevant

portion is re-produced below:

(Page 235 of the brief)

g : O o0 e@me Do ?

C : O oronsond SODE) DED.

g : &0 S3e@T e@nine enedd e ?

& : OuB eone Or 99 RN Sl ecdD Y Y. 96 RENED IO @RI £3HM.
@0 0 8w T a8 &tlod0 @M.

(Page 238 of the brief)

g : DY 508 0T HEOEeERe®S ewedNiBS el et &S GtloQDO O
BeE?

c : ®@B.
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According to PW1, only one packet of Heroin was recovered from the second
person, and he was charged in the Magistrate Court. This is another inter se

contradiction highlighted between the evidence of PW1 and PW3.

The highlighted inter se and per se contradictions are extremely vital to

establish the production chain.

According to PW1, the team had left the bureau at 6.05 hours for the raid.
Under the cross examination the witness said that they left the bureau at
6.50 hours.

According to PW3, the team had left the bureau at 6.25 hours.

Further, although PW1 and his team had left the Bureau in the morning, the
information pertains to the Appellant was received at 7.20 hours. It is not
clear from the evidence given by PW1 why his team had left 6.05 hours

whereas the information was received only at 7.20 hours.

This contradictory and ambiguous evidence of PW1 and PW3 create serious

doubt on the probability of the prosecution version.

I consider it is very appropriate to mention what Justice Mackenna in

“Discretion”, The Irish Jurist, Vol.IX (new series), 1 at pagel0 has stated.

“When I have done my best to separate the true from the false by these
more or less objective tests, I say which story seems to me the more
probable, the plaintiff’s or the defendants, and If I cannot say which, I

decide the case, as the law requires me to do in the defendant’s favour.”

In this case as stated earlier, the Learned Trial Judge had concluded that
the evidence given by PW1 and PW3 could be accepted as true regarding the
raid conducted in respect of the Appellant before considering other evidence
adduced by the prosecution and the defence. This clearly shows that the
Learned High Court Judge has been highly influenced on the inadmissible
or prejudicial evidence led by the prosecution. This is a clear violation of the

fair trial concept.
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Further, leading contradictory evidence about the detection of Heroin from
the Appellant diminishes the evidentiary value of witnesses PW1 and PW3

who are the important witnesses in this case.

With the highlighted serious defects above, this case cannot march forward

with the conclusion reached by the Learned High Court Judge of Colombo.

Therefore, I set aside the conviction and the sentence dated 12/03/2015
imposed on the Appellant by the learned High Court Judge of Colombo and

acquit him from both charges.
Accordingly, the appeal is allowed.

The Registrar of this Court is directed to send a copy of this judgment to the

High Court of Colombo along with the original case record.

JUDGE OF THE COURT OF APPEAL

SAMPATH B. ABAYAKOON, J.

I agree.

JUDGE OF THE COURT OF APPEAL
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