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N. Bandula Karunarathna ). P/CA
The petitioner filed this writ application by petition dated 16.11.2022, seeking inter alia;

(a) a mandate in the nature of a writ of mandamus to compel the 1%, 2" and 3"
respondents to make the 4 respondent a suspect in the case bearing No. B22046/2022
filed at the Magistrate’s Court of Fort;

(b) a mandate in the nature of a writ of mandamus to compel the 2" and 3™ respondents
to arrest, detain and record a further statement from the 4t respondent, for the
purpose of case bearing No. B22046/2022 filed at the Magistrate’s Court of Fort;

(c) a mandate in the nature of a writ of mandamus to compel the 2" respondent to send
recommendations to the National Police Commission to suspend and interdict and send
on compulsory leave the 4 respondent in view of the criminal charges levelled against
the 4™ respondent;

(d) an interim order to prevent the 4" respondent from holding his office and to suspend
him from his duties and to interdict him from his office until the final determination of
this action is delivered.

The petitioner states that the petitioner is a citizen of Sri Lanka and is a practicing lawyer by
profession, a human rights activist and was also a staunch supporter of anti-government
movement of Aragalaya-2022. The 1* respondent is the Attorney General of the Republic of Sri
Lanka who is the public prosecutor of Sri Lanka. The 2" respondent is the Inspector General of
Police who has the powers to arrest, detain, conduct investigations of the suspects who commit
crimes in Sri Lanka for the purpose of maintaining the law and order of the Republic of Sri
Lanka. The 3™ respondent is the Director of the Criminal Investigation Department whose role
is to assist the 2™ respondent in the aforesaid duties.

The 4™ respondent is the Senior Deputy Inspector General of Police and also the alleged
suspect of crimes which have been more fully described in the petition.

The petitioner states that from or about 09.04.2022 a group of 91 peaceful protestors had
gathered at the entrance of the Presidential Secretariat at the Galle Face Green area in
Colombo showing its dissent to the incumbent government and its head of state as the latter

Page 2 of 16



failed to arrest the abysmal and irrational economic condition which was prevailed in the
country. This entire area where they gathered to show their dissent was also known as
“GotaGoGama” and the prime objective of the demonstrators was to peacefully oust the
President - Gotabaya Rajapakse, the Premier - Mahinda Rajapakse both of whom came to
power under the political party called the 'Sri Lanka Podu Jana Peramuna' and the government
of the day.

The petitioner states that the aforesaid peaceful protestors had also camped outside the official
residence of the Prime Minister, the Temple Trees, by the Galle Road in an area which was
known to be 'MainaGoGama' from or about the 26.04. 2022 to protest against the government
of Sri Lanka at the time. This campaign of protest in front of the official residence of the Prime
Minister and the Presidential Secretariat Office was renowned for being the most peaceful
protest in world history which comprised of dramatic, artistic, choreographic and intellectual
presentations and orations around the vicinity with the participation of lawyers, doctors,
university lecturers, university students, teachers, engineers, IT specialists, sportsmen, artists,
celebrities, academics, journalists, bankers, labours etc.

Whilst this peaceful protest was going on, the petitioner states that on or about 09.05.2022,
the then Prime Minister, Mahinda Rajapaksa summoned a political meeting at the official
residence of the Prime Minister, the Temple Trees. The petitioner verily believes that the
aforesaid political meeting had convened about 3000-4000 supporters who had come from
across the island representing Sri Lanka Podu Jana Peramuna political party. The petitioner
states that at the aforesaid political meeting, couple of emotional speeches were given away by
the orators and the gist of them was to protect the incumbent government and eliminate the
protestors who had been camping outside the Temple Trees and the Presidential Secretariat
Office since April.

The petitioner states that at the conclusion of the said assembly a large number of attendees
came out of the Temple Trees from its northern entrance and marched towards
“MainaGoGama” down that lane. Thereafter, the said attendees had attacked the peaceful
protestors stationed at the “MainaGoGama”. The said attendees after assaulting those who
were present at “MainaGoGama” began to march in the direction of the Galle face Green in
Colombo on the Galle Road towards the peaceful protestors stationed at “GotaGoGama”
passing Crescat Boulevard, the entrance of the Cinnamon Grand Hotel, Colombo Residencies,
the bridge next to St. Andrew's Scots Kirk Church, Sri Lanka Tourist Board, The High Commission
of India and Galle Face Hotel. Thereafter, the people who came from Temple Trees entered the
road of the Galle Face Green and mercilessly attacked the peaceful protestors of
“GotaGoGama” which included assaulting whoever that would confront them, injuring by-
standers, setting fire to the tents and huts, intimidating those who were present etc.

The petitioner states that as a result of the aforesaid unlawful and brutal attack launched by the
supporters who came to Temple Trees, a series of counter attack triggered in the width and
breadth of the country which brought a mayhem on the said day which reminds the nights of
backlash in July 1983. Consequent to the aforesaid inhuman attack unbridled, the Criminal
Investigation Department commenced an investigation on the said incidents and a B report
dated 10.05.2022 was filed in the Magistrates' Court of Fort under the case No.22046/2022.
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The petitioner states that the extracts from the aforesaid B report dated 10.05.2022 reads as
follows:

“2022.05.22 25280 0wnBeBn®r 8853 gucid 0¢tdnmed®sined Bewdss ewBdes
R® 0% W WD B¢ BB @R YmoL S8venw Go®y wdm 8.7

‘00 B8z emwd dnwnn ®Oren O grfert 2022.05.09 E5 B0 adBwmy 5380w D5
8Oy @@t Gdee Qumd v sE®O8s 8w 8O 8Bwxw S8z
80Bwmn®sIedw 92380 wImBD cdewdsamum 0wd 83w ywidwr OEE ®odxy
yOsIRMB ecs VBI wy O® Hhimed By edug DEO v BI® wdasicews”

Investigations by the Criminal Investigation Department on the attack launched by the
supporters of Sri Lanka Podujana Peramuna on the peaceful anti-government protestors
stationed at the 'MainaGoGama' and the 'GotaGoGama' revealed that;

(a) a member of Parliament Hon. Sanath Nishantha, now a suspect in the aforesaid case
No. B 22046/2022, was in conversation with the 4t respondent at the time of the said
attack on 'GotaGoGama';

(b) the 4™ respondent was the field officer in charge of the incident at time when the said
attacks were carried out;

(c) there was an absence of duties performed by the police officers present at the crime
scene;

The petitioner further states that the extracts from the B report dated 05.11.2022 reads as
follows:

“00® 8dBe®edl e Bealsy 88x Bemon @¢, 0rdmmd we®arIRewsy w® ®Og
8O DGR Bisens O O ™I 838"

“e1590 gr2ddens 8 &8 ©88 @dBwvw ©xI80w awEy ©850enl®® v B¥ENABB eE®®
8@Ee ¢cH e0dwendv® Daews’ ¥8sIeds) B ImnDE ewBe ®edthw® ®Icd
DOYR WOB B¢ 8 OO W FBIBIOWE 1O WEBN ©NOH PO wWsY 83w ©®®
0 8Be®xIr) ©xE wm BasIm @vm ©®® 8:iced ewecs VD Bimsene OB
Ded5NGC B8EITW0 ©sdW Bewius ewiBed - odadslg ensimemdsy Owm...”

The petitioner states that prior to the said attacks to the 'MainaGoGarna' and to the
'GotaGoGama', the 4™ respondent was informed through a letter dated 08.05.2022 by the 2"
respondent, based on intelligence information, of possible attacks on 'MainaGoGama' and
'GotaGoGama' and by the said letter, the 4t respondent was given a clear written instruction to
prevent such imminent attack. The petitioner states that the 4™ respondent wilfully failed to
carry out the aforesaid orders. The petitioner further states that due to the wilful omission to
carry out the duties by the police officers at the crime scene, consequently, a statement was
recorded from the 4" respondent by the Criminal Investigations Department.

In the summary of the statement by the 4" respondent; Deshabandu Tennakoon - Senior
Deputy Inspector General of Police of Western Province given to the Criminal Investigations
Department, he had categorically admitted that the former President - Gotabaya Rajapakse had
at noon time specifically ordered him that any such that comes towards the “GotaGoGama”
must be stopped somehow.
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That relevant part is re-produced as follows:

“©esI® Y® gdEHede OB HFDW BOIBTVD B85NIBBOSW O BIOO &
12.13 © ©®@» ¢@n0n o g5 OB “rNiuB P®IO gdBwvy xIEded 8O u8eens
88 0E@De¢0 ¢ 5 Peewm®sy 835 A0, 8dBwny @x¥eced 80 uCeewms 83w
DEED0 ¢ 80T 83 IO IO ¢wd mm WS BHyBJ BIOD ¢8O e
Ox¥B5N DO, dDOB HOeWr BE Y¥Id 8 WEE 188 Yo OEE OB O @ &
O Bwo 8. OB 55088 BD0wWr @d@s @CcWE WO DHHO WO R O ¢ O
B 83.”

The petitioner states that even though many have been named as suspects in the aforesaid
Magistrate's case No. B 22046/2022 which was filed after the incident, a key figure and
character of the said incident on the 09.05.2022 - the 4th respondent, who had failed in his
duties and obligations as the field officer in charge has not been named as the suspect of the
aforementioned action. The 4™ respondent who was supposed to stop the unruly marchers
who broke out from the Temple Trees had failed to prevent them from entering
“MinaGoGama” and “GotaGoGama” and in contrast aided and abetted the said attacks on the
peaceful protestors.

The petitioner further states that had the 4™ respondent wanted to prevent the marchers who
came out from the Temple Trees, he could easily have blocked the way of that mob of people at
the Rotunda Avenue before they entered into the Galle Road or at the bottle neck created on
the road at the Bridge of the Galle Road at Kollupitiya in front of St. Andrew's Scots Kirk Church.
The petitioner states that the 4™ respondent, being the senior most police officer at the place
where this incident took place had done nothing in prevention of such a calamity. Despite the
Head of State; the Commander-in-Chief of the Sri Lankan Armed Forces had given clear
instructions to prevent the marchers who had come from Temple Trees, the 4" respondent
being the senior most officer on the filed had not even used tear gas nor did he order to use
force on the unruly mob to prevent this attack. When the aforesaid matter was before the
Magistrate's Court at Fort, it was revealed that the 4% respondent in his authority was
interfering with the investigations of the Criminal Investigations Department in the said matter
and this was brought to the notice of court few times by the lawyers who had appeared on
behalf of the aggrieved parties.

The reluctance and the prolonged delay by the Criminal Investigations Department to carry out
their duties diligently over the 4™ respondent in the said Magistrate's Court was noted by the
learned Fort Magistrate. The 1% respondent who assists as the amicus to the learned
Magistrate of Fort in the case bearing number B 22046/2022 since its beginning, had taken
notice of the fact that continuance of duty of the 4t respondent as the Senior Deputy Inspector
General of Police, Western Province, would bring an impediment in the investigations of the
Criminal Investigations Department over this matter and therefore has issued a letter dated
23.05.2022 advising the 2" respondent to transfer the 4" respondent. The 2" respondent has
not taken any action over the aforesaid letter and had turned a blind eye.

The petitioner further states that the 4™ respondent, having provided all the necessary orders
from his superior officers, advises, resources such as water cannons, tear gas, police troops,
barricades, busses to block the way and riot troops to prevent any crime being committed on
09.05.2022, intentionally and wilfully had failed to prevent the said attacks on the peaceful
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protestors who were gathering at the “MainaGoGama” and the “GotaGoGama”. Hence, the
petitioner states that the 4 respondent ought to be criminally liable to all charges in the
aforesaid case No. B 22046/2022 along with the other suspects.

The petitioner further states that the 4 respondent, in addition to every charge in the
aforesaid case No. B 22046/2022 along with the other suspects, ought to be charged, inter alia;

(i.)  under section 102 of the Penal Code (Punishment for abetment);
(ii.)  under section 113B of the Penal Code (Punishment for conspiracy);

(iii.)  under section 140 of the Penal Code (Punishment for being a member of an
unlawful assembly);

(iv.)  criminal negligence;

(v.)  any other charge as the learned Magistrate thinks fit under the case bearing number
B 22046/2022 filed at the Magistrate's Court of Fort.

The petitioner further states that up to the filing of this action the 4™ respondent has not been
made a suspect of the case No. B 22046/2022 and that there has been unjust, unfair and
considerable delay in naming the 4" respondent as a suspect in the said matter, which would
lead to a travesty of justice. Considering the investigation reports by the Criminal Investigations
Department, observations made by the learned Magistrate of the Magistrates' Court in Fort,
advises given by the 1* respondent in the aforesaid case No. B 22046/2022 and orders given by
the then head of state, there is ample evidence and prima facie evidence against the 4™
respondent being named as a suspect in the said Magistrate's Court matter.

Further, delaying the arrest of such an errant officer as the 4t respondent and the immediate
suspension of his service, has occurred far reaching ramifications, such as the collapse of the
law and order in the country. The petitioner has learnt that that the 4 respondent is the
person who has ordered the police officers of the Western Province to arrest two ladies who
were walking while carrying two placards and in doing so, the former officers had manhandled
two female police constables (WPCs).

In the circumstances, the petitioner states that a cause of action has arisen to the petitioner as
a citizen of this country to seek remedy from this Court.

The case was taken up for support on 16.12.2022 and the respondents raised preliminary
objections on the maintainability of the relief prayed by the petitioner, from this Court and the
Court directed the parties to file written submissions.

The following legal submissions were raised by the respondents;
(i.) A writ of mandamus will not lie where discretion is involved.

The learned counsel for the respondents says that by relief (b) in the petition, the petitioner

seeks a writ of mandamus compelling the 2" and 3" respondents to arrest, detain and record a

further statement from, the 4" respondent for the purpose of the case bearing No. B22046/

2022 filed at the Magistrate’s Court of Fort. The power granted to a peace officer to arrest a
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person without an order from the Magistrate is contained in section 32(1) of the Code of
Criminal Procedure Act No. 15 of 1979, thereby section 32(1)(b) and section 32(1)(d), state as
follows;

32. (1) Any peace officer may without an order from a Magistrate and without a
warrant, arrest any person —

(b) who has been concerned in any cognizable offence or against whom a
reasonable complaint has been made or credible information has been
received or a reasonable suspicion exists of his having been so concerned;

(c) ...
(d) who has been proclaimed as an offender;

The use of the word "may" in the statutory provision ex facie indicates that it is a discretionary
power vested with the peace officer to arrest a person without an order of a Magistrate. A
discretionary power that he ought to exercise with caution balancing the interests of all parties
in @ manner that does not infringe a person's fundamental rights guaranteed under the
Constitution. The petitioner is raising the issue solely based on the allegation that having all the
resources available and with the necessary orders from his superior officers in charge, the 4™
respondent has intentionally and wilfully failed in preventing the attacks on the peaceful
protesters who were at the “MainaGoGama” and “GotaGoGama” on 09.05.2002.

The Criminal Investigations Department is still carrying out the necessary investigations into the
matter concerned under magisterial supervision in case number, MC Fort B22046/ 2022.
Therefore, the arrest of a person in relation to an already ongoing investigation is something
the officers of the Criminal Investigations Department has to do having due regard to due
process of the law. It is the discretionary power given to them by statute. The law does not
require the officers of the Criminal Investigations Department to act in a particular manner, but
only requires them to act on the statutory power and arrest a person when, they form an
opinion concerning any cognizable offence or a reasonable complaint has been made in respect
of such person or credible information has been received in respect of such person or a
reasonable suspicion exists in respect of him.

The petitioner submits the following latest authority in support of his argument;

Premachandra vs. Major Montegue Jaywaickrema 1994 (2) SLR 90. It was held that "There are
no absolute or unfettered discretions in public law; discretions are conferred on public
functionaries in trust for the public, to be used for the public good, and the propriety of the
exercise of such discretions is to be judged by reference to the purposes for which they were so

entrusted."

Besides, the aforesaid obsolete principle mentioned on the written submissions of the 4"

respondent has now been over ruled and thus the following has been written in the same book
by the same author (Dr. Sunil Cooray) at page no. 988;

"But in modern law no discretion is absolute. Every discretion conferred by law is a public trust,
to be exercised for the purposes for which it has been conferred-by statute, and the proved
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factual situation in a given case may be such that, in keeping with the purpose for which such
discretion has been conferred by statute, the law discerns a duty to exercise that discretion in a
particular manner and that duty will then be enforceable by mandamus" - at p. 288 of
"Principles of Administrative Law in Sri Lanka by Dr. Sunil Cooray", Volume 2.

The learned counsel for the petitioner submits that the aforesaid innovative position has been
re-iterated in Rajeswari Nadaraja vs. M. Najeeb Abdul Majeed, Minister of Industries and
Commerce and Others (SC Appeal No. 177/15 decided on 31.08.2018j as follows;

This is also the position maintained by Dr. Cooray in Principles of Administrative Law;

"every discretion conferred by law is a public trust, to be exercised for the purposes for
which it has been conferred by statute, and the proved factual situation in a given case
may be such that, in keeping with the purpose for which such discretion has been
conferred by the statute, the law discerns a duty to exercise that discretion in a
particular manner and that duty will be enforceable by mandamus." (Volume I, 3 edn,
page 847).

Thus, it is the contention of the learned counsel for the petitioner that, even if the empowering
statute does not expressly require any jurisdictional fact to be present for exercise of power, it
will be held invalid if the public authority has acted in total disregard for the purpose for which
such discretion or power was vested in him."

It is my view that the whole argument of the 4™ respondent is not based on misconception of
law and not due to want of knowledge of contemporary development of law. It is unjust for any
Court of this country to order a person to act in a particular manner when in fact such person is
taking all necessary steps to investigate and arrive at a fair decision while exercising his
discretion.

It is evident that the investigators very clearly ruled out the culpability of the 4 respondent.
The petitioner has not established that their demand was met with refusal by the Criminal
Investigations Department. The position of the Criminal Investigations Department is that they
are still in the process of completing the investigations and they have not ruled out the
culpability of any other person at this moment. At the same time, there is no evidence prima
facie available against the 4™ respondent to be prosecuted as suggested by the petitioner in
this case.

In the case of Channa Pieris vs. Attorney General 1994 (1) SLR 1 it was decided that;

"What the officer making the arrest needs to have are reasonable grounds for
suspecting the persons to be concerned in or to be committing or to have committed
the offence. A reasonable suspicion may be based either upon matters within the
officer's knowledge or upon credible information furnished to him, or upon a
combination of both sources. He may inform himself either by personal investigation or
by adopting information supplied to him or by doing both ....”

“A suspicion does not become "reasonable" merely because the source of the

information is creditworthy. If he is activated by all unreliable informant, the officer

making the arrest should, as a matter of prudence, act with greater circumspection than

if the information had come from a creditworthy source. However, eventually the
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qguestion is whether in the circumstances, including the reliability of the sources of
information, the person making the arrest could, as a reasonable man, have suspected
that the persons were concerned in or committing or had committed the offence in
guestion ...”

“However, the officer making an arrest cannot act on a suspicion founded on mere
conjecture or vague surmise. His information must give rise to a reasonable suspicion
that the suspect was concerned in the commission of an offence for which he could
have arrested a person without a warrant. The suspicion must not be of an uncertain
and vague nature but of a positive and definite character providing reasonable ground
for suspecting that the person arrested was concerned in the commission of an
offence."

This concept was followed in the case of Swarna Manjula vs. Attorney General SC FR No.

241/14.

In Mahanama Tilakaratne vs. Bandula Wickramasinghe, Senior Superintendent of Police and
Others 1999 (1) SLR 372 the Court held that,

"Issuing a warrant is a judicial act involving the liberty of an individual and no warrant of
arrest should be lightly issued by a Magistrate simply because a prosecutor or an
investigator thinks it is necessary. It must be issued as the law requires, when a
Magistrate is satisfied that he should do so, on the evidence taken before him on oath.
It must not be issued by a Magistrate to satisfy the sardonic pleasure of an opinionated
investigator or a prosecutor"

The first principle of mandamus is that the “mandamus” lies where the discretion ends. The
writ of mandamus is a legal remedy that seeks to compel a public official or a lower court to
perform a specific duty that is required by law. The remedy is available when a person has a
legal right to demand the performance of the duty, and the official or court has refused to do
so. However, in some jurisdictions, the writ of mandamus may not be available if there is an
alternative remedy that can be used to achieve the same result. The principle that a writ of
mandamus would not lie if there is an alternative remedy is well established in India, UK,
Australia, and Sri Lanka. However, it is important to note that the availability of an alternative
remedy does not always preclude the issuance of a writ of mandamus, and the courts may
exercise their discretion to grant the writ if they find it necessary in the interests of justice.

In India, the availability of the writ of mandamus is not dependent on the existence of an
alternative remedy. The Supreme Court has held that the writ of mandamus is a discretionary
remedy that can be granted even if there is an alternative remedy available, if the alternative
remedy is inadequate, ineffective, or involves a long and cumbersome process. However, the
availability of an alternative remedy may be a relevant factor in the exercise of discretion by the
court.

The availability of the writ of mandamus and its relationship with alternative remedies varies
across jurisdictions. While some countries do not require the existence of an alternative
remedy, others do, but with exceptions. Ultimately, the availability and exercise of the writ of
mandamus will depend on the facts and circumstances of each case, as well as the discretion of
the court.

Page 9 of 16



In the United Kingdom, the availability of the writ of mandamus is also not dependent on the
existence of an alternative remedy. However, the court may refuse to grant the writ if there is
an alternative remedy that is more appropriate or effective in the circumstances. The court will
consider factors such as the nature of the duty, the urgency of the matter, and the availability of
other remedies before granting the writ.

In Australia, the availability of the writ of mandamus is generally dependent on the existence of
an alternative remedy. The courts have held that the writ should not be granted if there is an
alternative remedy that is equally effective and convenient. However, there are exceptions to
this rule, and the courts may grant the writ if the alternative remedy is inadequate, ineffective,
or involves a long and cumbersome process.

In Sri Lanka, the availability of the writ of mandamus is generally dependent on the existence of
an alternative remedy. The Supreme Court has held that the writ should not be granted if there
is an alternative remedy that is equally effective and convenient. However, as in UK the court
may grant the writ if the alternative remedy is inadequate or ineffective, or if there are
exceptional circumstances that justify the use of the writ.

In the case of Urban Development Authority vs. Minister of Lands and 5 others 2009 B.L.R. at
P252 the Supreme Court had observed by reference to “Administrative Law (Ninth Edition) by
Wade and Forsyth as follows:

“... the issue of a Writ of mandamus is not that of an abuse of discretion, but whether
the public authority failed to discharge a duty owed to the applicant.”

In the case of Tarig Kuraishy vs. M.N. Ranasinghe, Controller General of Immigration and
Emigration, CA Writ 308/2017 dated 26.03.2021, it was held that:

"It is trite law that no Writ of Mandamus shall be sought in a Writ Application when the
power exercised by the statutory functionary as in the case of the Controller of
Immigration and Emigration, is discretionary.”

The matter in dispute is still under consideration and investigations are being carried out at the
Magistrate’s Court. Therefore, as mandamus is only available to compel the doing of a duty
which is not done, which has been mandated by law, it would be unreasonable to compel an
officer to act in a particular way when the law itself has granted him that discretion to do so.

In the case of Borella Private Hospital vs. Bandaranyake 2005 1 CA Law Recorder 27 the Court of
Appeal held as follows;

“In a Writ of Mandamus, the petitioner is obliged to disclose the statutory provision that
has been violated, that establishes a legal right in the petitioner and a corresponding
legal duty on the statuary functionary.”

In the present case, the petitioner cannot establish a legal right on his part to have the 4"
respondent arrested nor show a corresponding legal duty on the part of the Criminal
Investigations department to arrest such person when they are conducting further
investigations into the matter.

The learned counsel for the respondents argued that the relief sought by the petitioner to issue
a writ of mandamus compelling the 2" and 3™ respondents to effect an arrest of the 4™
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respondent is misconceived in law and hence the application of the petitioner should be
rejected in limine.

The learned counsel for the respondents submitted that availability of the effective or
alternative remedies restrict issuing a writ of mandamus. In the event the petitioner is in
possession of any exceptional evidence which establishes the culpability of the 4" respondent,
he could always avail himself of the procedure set out in section 136(1)(a) of the Code of
Criminal Procedure Act, by forwarding a private plaint against any identified suspects. The
commencement of proceedings before a Magistrate's Court has been laid down under section
136(1) of the Code of Criminal Procedure Act, as follows,

(1) Proceedings in a Magistrate's Court shall be instituted in one of the following ways;

(a) on a complaint being made orally or in writing to a Magistrate of such court that an
offence has been committed which such court has jurisdiction either to inquire into
or try:

Provided that such a complaint if in writing shall be drawn and countersigned by a
pleader and signed by the complainant;

(b) on a written report to the like effect being made to a Magistrate of such court by an
inquirer appointed under Chapter Xl or by a peace officer or a public servant or a
servant of a Municipal Council or of an Urban Council or of a Town Council;

Section 139 of the Criminal Procedure Code of Act No. 15 of 1979, states the issue of process
hereby referred as follows;

(1) Where proceedings have been instituted under paragraph (a) or paragraph (b) or
paragraph (c) of section 136 (1) and the Magistrate is of opinion that there is sufficient
ground for proceeding against some person who is not in custody;

(a) if the case appears to be one in which according to the fourth column of the First
Schedule a summons should issue in the first instance, he shall, subject to the
provisions of section 63, issue a summons for the attendance of such person;

(b) if the case appears to be one in which according to that column a warrant should
issue in the first instance, he shall issue a warrant for causing such person to be
brought or to appear before the court at a certain time;

The said statutory provisions allow the petitioner to go before a Magistrate and request a
person to be issued with a warrant or summon to answer the case against them. The section
allows them to provide evidence under oath and convince the Magistrate to issue a warrant or
summon against a particular person whom them name to be the person answerable.

Sansoni, C.J cited with approval in the case of Wilkinson vs. Barking Corporation (1948) 1 K. B.
727 where Asquith L.J had observed, "It is undoubtedly good law that where a statute creates a
right and, in plain language, gives a specific remedy or appoints a specific tribunal for its
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enforcement, a party seeking to enforce the right must resort to that remedy or that tribunal,
and not to others"

As the House of Lords ruled in Pasmore vs. Oswaldwistle ULD.C. (1898) 4.C. 387 (per Lord
Halsbury);

“The principle that where a specific remedy is given by a statute, it thereby deprives the
person who insists upon a remedy of any other form of remedy than that given by the
statute, is one which is very familiar, and which runs through the law”

Lord Watson in Barraclough v Brown (1897) 4. C. 615 stated;

“The right and the remedy are given uno flatu and the one cannot be dissociated from
the other... It cannot be the duty of any Court to pronounce an order when it plainly
appears that, in so doing, the Court would be using a jurisdiction which the legislature
has forbidden it to exercise.”

This position was upheld by the Court of Appeal in the case of Puwendran vs. Padmasiri (SC
Appeal No 59/2008 decided on 16.02.2009) and was later affirmed by the Supreme Court.

In addition to the above remedy, if the petitioner is an aggrieved party in relation to
investigations conducted into the May 9™ attack on the “MainaGoGama” and “GotaGoGama”,
they could certainly go in revision to the Provincial High Court against any order of the learned
Magistrate.

The petitioner has an alternative remedy before the Magistrate's court and the petitioner must
pursue the same.

Learned Counsel for the respondent says that a writ of mandamus cannot be obtained against
the 1 - 3 respondent's as there is "no public duty" on the part of the 1% - 3 respondents to
arrest the 4™ respondent. It is trite law that a writ of mandamus can be granted only when
there is a public duty to perform, and a public official has refused to do so.

In the case Rathayake and others vs. C.D. Perera and Others 1982 (2) SLR 451 it was held that;

"The general rule of Mandamus is that its function is to compel a public authority to do
its duty. The essence of Mandamus is that it is a command issued by the superior Court
for the performance of public legal duty. Where officials have a public duty to perform
and have refused to perform, Mandamus will lie to secure the performance of the
public duty, in the performance of which the applicant has sufficient legal interest. It is
only granted to compel the performance of duties of a public nature, and not merely of
private character - that is to say for the enforcement of a mere private right, stemming
from a contract of the parties”

De Smith, Judicial Review 4™ Ed. page 540 is as follows;

“The duty to be performed must be of a public nature. A Mandamus will not lie to order
admission or restoration to an office essentially of a private character, nor in general,
will it lie to secure the due performance of the obligations owed by a company towards
its members, or to resolve any other private dispute, such as a claim to reinstatement to
membership of a trade union, nor will it issue to a private arbitral tribunal.”
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In reply to the 1% to 3™ respondents’ opinions on availability of alternative remedies, the
learned counsel for the petitioner argued that at nowhere in decided cases it has been set a
president that a mandamus would not lie if there is an alternative remedy.

In reply to the submission made by the petitioner the learned counsel for the respondents says
that the 1% to 3" respondents have no public duty to take an action or arrest the 4"
respondent. The petitioner draws the attention to the Article 61E of the Constitution before
and after the 21° Amendment. It is clear that the Attorney-General and the Inspector General
of Police are public officers under the Constitution who’s having a public duty to perform.

The Attorney General is the head of a department, and is the principal law officer of the State.
Hence, it is undisputed that the Attorney General, Inspector General of Police of the Republic
are public officers and carry out public duties. Hence, the petitioner says that he cannot
fathom, on what basis the 1% to 3" respondents have come to the conclusion that the 1% to 3™
respondents have no public duty to carry out.

The petitioner has cited Land Reform Commission vs. Grand Central Ltd. 1982 (2) SLR 147. In
this case, it was held that, "On an examination of these provisions it is clear that the Attorney-
General holds a unique position endowed with wide powers, onerous duties and special rights
in regard to matters involving the exercise of the Sovereignty of the People under three limbs;

(1) Executive Power of the People;
(2) Legislative Power of the People; and

(3) Judicial Power of the People.

The significance of this fact is that, unlike in England where the Queen is the Sovereign, in the
Republic of Sri Lanka, Sovereignty is with the People in terms of Article 3 of the Constitution
and the Attorney-General represents and acts for the People of the Republic. The learned
counsel for the petitioner says that on the other hand, the word "public duty" has recently
been defined in broader sense by our courts.

In Credit information Bureau of Sri Lanka Vs Messrs Jafferiee & Jafferjee (Pvt) Ltd 2005 (1) SLR
89, it was held that;

"All the questions raised in this appeal could be resolved in my view by considering the
availability of the writ of Mandamus to the respondent. The learned counsel for the
appellant submitted that a writ of Mandamus being a public law remedy is not available
to the respondent as the Credit Information Bureau is not a state entity or instrument of
the State. The answer to this is found in the following passage in Halsbury's Laws of
England, Vol (1), 4™ Edition (Administrative Law) paragraph 132,”

"An order of Mandamus will be granted ordering that an act to be done which a statute
requires to be done and for this rule to apply it is not necessary that the party or
corporation on whom the statutory duty is imposed should be a public official or an
official body."

“The Credit Information Bureau is created by an Act of Parliament. It is not akin to a
private club, as contended by the counsel for the Appellant, which is governed by its
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own constitution and rules or regulations. Every action has to be taken within the four
corners of the statute and according to the procedure set out in the Act."

In my view the present situation does not fall within the same scope of the above mentioned
authority. It was specifically mentioned that mandamus will be granted ordering that an act to
be done which a statute requires to be done and for this rule to apply it is not necessary that
the party or corporation on whom the statutory duty is imposed should be a public official.
Therefore, an act to be done can apply only when it should be a statutory bounded duty.

In many jurisdictions around the world, the power to initiate criminal proceedings against
public officers is primarily vested with the prosecutor's office or other government authorities
responsible for law enforcement. While private individuals may be allowed to file criminal
complaints in certain circumstances, the decision to prosecute lies primarily with the
prosecutor's office or other government authorities. The power to initiate criminal proceedings
against public officers is typically reserved for the prosecutor's office or other government
authorities responsible for law enforcement in many jurisdictions around the world. Let's
examine the legal authorities and decided cases in the UK, India, Australia, and Sri Lanka
regarding this issue.

In the UK, the Crown Prosecution Service (CPS) is responsible for initiating criminal proceedings
against public officers. The CPS has the power to prosecute all criminal cases investigated by
the police in England and Wales. In addition, the Director of Public Prosecutions (DPP) has the
power to take over any prosecution at any stage of the proceedings. In the case of R v Chief
Constable of Greater Manchester Police, ex parte Ramanauskas [1990] 2 QB 315, the Court held
that the decision whether to prosecute a criminal offence lies with the CPS, and not with the
private prosecutor or the victim of the crime.

In India, the power to initiate criminal proceedings against public officers is primarily vested
with the public prosecutor or the state government. However, private individuals are also
allowed to file a criminal complaint against a public officer for an offence that is punishable
under the law. This is known as a private complaint or a private prosecution. However, in such
cases, the complainant must first obtain permission from the court before filing the complaint.
In the case of State of Bihar v. J.LA.C. Saldanha (1980) 1 SCC 554, the Supreme Court of India
held that the power to initiate criminal proceedings is primarily vested with the public
prosecutor, and not with the private complainant.

In Australia, the power to initiate criminal proceedings against public officers is primarily vested
with the Director of Public Prosecutions (DPP). The DPP is responsible for prosecuting criminal
cases investigated by the police in most jurisdictions in Australia. In the case of Director of
Public Prosecutions (Cth) v The Queen [2013] HCA 39, the High Court of Australia held that the
power to initiate criminal proceedings is primarily vested with the DPP, and not with the private
prosecutor.

In Sri Lanka, the power to initiate criminal proceedings against public officers is primarily vested
with the Attorney General. The Attorney General has the power to take over any prosecution at
any stage of the proceedings. The Supreme Court of Sri Lanka many times held that the power
to initiate criminal proceedings is primarily vested with the Attorney General, and not with the
private prosecutor.
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It is settled law that for mandamus to lie the applicant must have a legal right to the
performance, of some duty, of a public and not of a private character. In the case of Perera Vs.
Municipal Council,Colombo 48 NLR 66 it was held that even a duty arising under a statute may
be a duty of a private kind.

In Perera v. Ceylon Government Railway Union Staff Benevolent Fund 67 NLR 191 it was
decided that the duty under section 17 of the Railway Union Staff Benevolent Fund Ordinance,
of the Secretary and Treasurer to summon a General Meeting is neither a public duty nor a duty
to be performed in the interests or for the benefit of the people, and that hence a writ of
mandamus will not lie to compel its performance.

It was held in De Alwis vs. Silva 71 NLR 108, that the administrative regulations laid down in the
Ceylon Government Manual of Procedure did not have the status of "Law" and that non-
compliance with them could not be enforced by mandamus. Thus, it is fundamental for the
invocation of the remedy of a writ of mandamus that there must be refusal to perform some,
duty of a public nature and not of a private character.

Similar to the present question before this Court, in the case of Ranjith Keerthi Tennakoon vs.
the Attorney General, CA Writ 417/2021 dated 03.11.2021, this Court dwelled into the question
of issuing a writ of Mandamus to compel a respondent to arrest, detain and record a statement
from the 3™ respondent considering the evidence available in the said case of Ranjith Keerthi
Tennakoon. This court held:

"Moreover, we observe that the Petition of the petitioner does not divulge any abuse of
process or malafides, unreasonableness, excess of jurisdiction on the part of the 1* or
the 2" respondents in exercising their authority. Therefore, we are compelled to abide
by the principles adopted upon the discretion of the Attorney General in the above
Supreme Court case of Kaluhath Sarath de Abrew vs. Chanaka Iddamalgoda and others
S.C. F/R No. 424/2015 dated 11.01.2016 and conclude that the petitioner has not
submitted any prima facie material which warrants this court to review the discretion of
the 1% & 2" respondents and to make directions against them. Further, we are of the
view that the contents of the said audit report have no binding effect, which generates a
mandatory duty upon the 1% respondent to exercise his prosecutorial discretion.”

Wade on Administrative Law — 11" Edition at Page 259 is as follows;

“An element which is essential to the lawful exercise of power is that it should be
exercised by the authority upon whom it is conferred, and by no one else. The principle
is strictly applied, even where it causes administrative inconvenience, except in cases
where it may reasonably be inferred that the power was intended to be delegable.
Normally the Courts are rigorous in requiring the power to be exercise by the precise
person or body stated in the statute....”

The cases of Kaluarachchi vs. Ceylon Petroleum Corporation and others SC Appeal No.
43/2013, SC dated 19.06.2019 and Credit Information Bureau of Sri Lanka vs. M/s Jafferjee and
Jafferjee (Pvt.) Ltd. 2005 (1) SLR 89 raised another important point in exercising jurisdiction on
issuance of writs of mandamus.
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It is submitted that the foundation of writ of mandamus is the existence of a legal right and also
that mandamus will not lie as the petitioner has failed to explicitly demand an exercise of such
a public duty.

On the face of this case, the application of the petitioner is misconceived in law and the
petitioner has alternative remedies available. Therefore, the same reliefs cannot be granted
due to the reasons stated above. The position has been lucidly expanded in the case of
Jayaweera vs. Assistant Commissioner of Agrarian Services, Ratnapura and others 1996 (2) SLR
70 as follows;

"petitioner seeking a prerogative writ is not entitled to relief as a matter of course or as a
matter of right or as a routine. Even if he is entitled to relief still court has discretion to
deny him relief having regard to his conduct, delay, laches, waiver, submissions to
jurisdiction are all valid impediments which stand against the grant of relief."

Keeping in line with the above jurisprudence, the petitioner cannot claim that the 1% to 3"
respondents have a public duty to arrest a particular person, detain him and record a statement
of such person. It is only a discretionary power vested with the investigative authorities to
arrest, detain or record statements from persons when they deem necessary.

Therefore, as mentioned in Administrative Law (Ninth Edition at Pg. 620) by Wade and Forsyth,
"Obligator duties must be distinguished from discretionary powers. With the latter Mandamus
has nothing to do."

It is our view that the petitioner has not disclosed any abuse of process or malafides,
unreasonableness, excess of jurisdiction on the part of the 1% to 3™ respondents in exercising
their authority.

Therefore, we are inclined to accept the proposition of the respondents that this Court should
not intervene to usurp investigatory powers and prosecutorial powers of the 1% to 3"
respondent depending on the circumstances of this case. Based on the above line of reasoning,
we are of the view that the preliminary objections examined above should be upheld and there
is no necessity to examine deeply into this case on merit.

The Preliminary objection is upheld.

Petition dismissed with cost.

President of the Court of Appeal

M. Ahsan R. Marikar J.

| agree.

Judge of the Court of Appeal
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