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K. PRIYANTHA FERNANDO, J.(P/CA)

The accused appellant (hereinafter referred to as the
appellant) in this case, was indicted in the High Court of
Colombo for the offence of misappropriation of public
property, a motor vehicle bearing registration no. WPKJ-
6268, an offence punishable in terms of section 5(1) of
the Offences Against Public Property Act No. 12 of 1982.
Upon conviction after trial, the learned High Court Judge
sentenced the appellant for 4 years rigorous
imprisonment. He was also ordered to pay three times of
Rs. 1,830,108/- as fine, for the cost incurred by the
prime minister’s office.




Being aggrieved by the above conviction and the
sentence, the appellant preferred the instant appeal. The

learned

Counsel for the appellant in his written

submissions has urged the following grounds of appeal.

a.

Has the learned High Court Judge misdirected
himself in holding that the prosecution has
proved beyond reasonable doubt that the
vehicle bearing registration no. WP KJ 6268 is
public property within the meaning of Public
Property Act No. 12 of 1982.

Has the prosecution failed to prove in terms of
the Evidence Ordinance the fact that the
accused appellant had received the purported
letters dated 09.07.2015 and 31.05.2016.

Has the learned High Court Judge placed
undue weightage on the non-suggestion of
various positions taken up by the accused
appellant in his dock statement and based on
that, rejected the dock statement.

. Has the learned High Court Judge failed to take

into consideration that the facts narrated in the
dock statement satisfies the test of probability
and thereby misdirected himself in assessing
the credibility of the dock statement.

. Has the learned High Court Judge failed to

consider that allowing the numerous
amendments made to the charge in the course
of the trial notwithstanding the objections of the
defence deprived the accused appellant of a fair
trial.

Has the learned High Court Judge misdirected
himself on the law when he held that the
ingredients of the offence been proved beyond
reasonable doubt.




g. Has the learned High Court Judge misdirected
himself on the law relating to making
suggestions to the prosecution witnesses during
the course of the prosecution case.

The facts as per the case for the prosecution were that,
the appellant was elected as a member of the parliament
in April 2010. He has written a letter marked ‘P-1’ to the
then prime minister on 28.01.2015 requesting for a
vehicle. Upon that request, on 06.02.2015, the vehicle in
question KJ 6268 was handed over to the appellant as
per the letter marked ‘P-2°. The vehicle has been
accepted by one Shashikumar on behalf of the appellant.
On 26.06.2015, the parliament was dissolved and a fresh
election was held in August 2015. The appellant was not
re-elected in the August 2015 election. Thereafter, the
authorities have informed the appellant to hand over the
vehicle on several occasions in writing as well as over the
telephone. The appellant has failed to hand over the
vehicle to the prime minister’s office. However, after
informing the appellant that a police complaint will be
lodged against him, he has handed over the vehicle to
the prime minister’s office through a third party on
26.07.2016. By the time the driver Chithracoopan (PW6)
handed over the vehicle, the authorities had already
lodged a complaint to the Colpety police.

The appellant in his unsworn statement from the dock
has taken up the position that he did not use the vehicle
for his personal use. He has admitted that he received a
letter in July 2016 asking him to hand over the vehicle to
which he has informed over the telephone that he is
unwell. Thereafter, when he was informed to hand over
the vehicle before 3.00 pm on the 27th July, he has asked
one Ubeyraasa to send the vehicle over to the prime
minister’s office through a driver. The position taken up
by the appellant in his dock statement was that, the




then prime minister told him to continue to keep the
vehicle in order to serve the people.

At the hearing of this appeal, the learned President’s
Counsel for the appellant submitted that, the prime
minster has given the appellant oral permission to retain
the vehicle. However, the learned President’s Counsel
further submitted that, although he was not re-elected to
the parliament, he has failed to return the vehicle. It was
the contention of the learned President’s Counsel that,
the appellant never received the letters said to have been
sent to the appellant asking him to hand over the
vehicle, and that he never intended to commit any
offence.

Although it was not pursued at the hearing of this
appeal, a further ground of appeal has been urged by the
learned President’s Counsel in his written submissions.
That is, the prosecution has failed to prove beyond
reasonable doubt that the vehicle in question falls within
the definition of public property. This aspect has been
sufficiently considered by the learned High Court Judge
in his judgment at page 37 (page 363 of the appeal brief).
The evidence was adduced by the prosecution at the trial
that, the vehicle in question was originally bought by the
Ministry of Economic Development subject to a leasing
facility from the Bank of Ceylon. Thereafter, the vehicle
was handed over to the prime minister’s office. Finally,
the vehicle was handed over to the appellant through the
prime minister’s office. Hence, the prosecution has
proved beyond reasonable doubt that this vehicle does
fall within the definition of public property. Thus, the
above ground of appeal should necessarily fail.

The appellant has taken up the position that he did not
receive any letters asking him to hand over the vehicle,
other than the one that was sent through registered
post. In his statement from the dock, the appellant
stated that he received one letter in July 2016. This
aspect was also sufficiently considered by the learned
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10.

High Court Judge in his judgment from page 33 onwards
(page 359 of the appeal brief). Officers from the prime
minister’s office PW1, PW9 and PW10 have given
evidence stating that, the appellant was not entitled to
keep the vehicle in his possession once he ceased to be a
member of the parliament. Therefore, by keeping the
vehicle in his possession continuously for some time
after he ceased to be a member of parliament, he has
committed the offence of misappropriation. Even after he
received the letter through registered post, the appellant
has failed to hand over the vehicle back to the prime
minister’s office. The vehicle was handed over only after
he was informed that a complaint will be lodged against
him.

The learned High Court Judge who heard the evidence of
all the witnesses has finally delivered the judgment. He
had the opportunity of observing the demeanor and
deportment of witnesses.

In case of Fradd v. Brown and Co. Ltd. 20 N.L.R. (Page
282) it was held that,

“Where the controversy is about veracity of
witnesses, immense importance attaches, not
only to the demeanor of the witnesses, but also
to the course of the trial, and the general
impression left on the mind of the Judge of first
instance, who saw and noted everything that
took place in regard to what was said by one or
other witness. It is rare that a decision of a
Judge of first instance upon a point of fact purely
is overruled by a Court of Appeal. ”

In his judgment, the learned High Court Judge has
specifically mentioned his observations on the demeanor
and deportment of the official independent witnesses
from the prime minister’s office, who testified on the
sequence of events that have taken place when the
appellant requested for the vehicle, from handing over
the vehicle to the appellant, notifying the appellant to
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12.

13.

hand over the vehicle on several occasions, and the
appellant handing over the vehicle after he was informed
that a complaint will be lodged against him if it is not
handed over. Hence, this court will not lightly disregard
the decision of the learned High Court Judge, on the
facts based on the evidence of the witnesses, finding
them to be credible.

The learned High Court Judge has given due
consideration to the defence and the statement made by
the appellant from the dock from page 38-43 of his
judgment. Further, he has given good and sufficient
reasons for not accepting the position taken up by the
defence and by the appellant in his dock statement.
Therefore, the grounds of appeal b, c, d, f and g are
devoid of merit.

Ground of appeal e.

Although it was not pursued by the learned President’s
Counsel at the hearing of this appeal, in his written
submissions, the learned Counsel for the appellant
submitted that, as numerous amendments were made
during the trial, the appellant was deprived of a fair trial.
However, neither in his written submissions nor at the
hearing of this appeal was this ground pursued by the
Counsel. On perusing the court record, it is noted that
on 07.08.2018 the learned State Counsel has moved to
amend the indictment. The learned Counsel who
appeared for the appellant has not made any objection,
as the amendment was being made at the initial stages.

On 14.12.2018, another amendment was made to the
indictment, where the learned Counsel for the appellant
has stated that, he has no objection to the same.
Therefore, those amendments have not caused any
prejudice to the appellant and have not deprived him of a
fair trial.




14. In the above premise, I find that the grounds of appeal
urged by the appellant are without merit and I have no
reason to interfere with the judgment of the learned High
Court Judge. Hence, I affirm the conviction and the
sentence imposed on the appellant by the learned High
Court Judge.

Appeal is dismissed

PRESIDENT OF THE COURT OF APPEAL

WICKUM A. KALUARACHCHI, J.
I agree

JUDGE OF THE COURT OF APPEAL




