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ARGUED ON : 15/11/2022

DECIDED ON : 17/01/2023

JUDGMENT

P. Kumararatnam, J.

The above-named Accused-Appellant (hereinafter referred to as the
Appellant) was indicted by the Attorney General under Sections 54(A) (b) and
54(A) (d) of the Poisons, Opium and Dangerous Drugs Ordinance as amended
by Act No. 13 of 1984 for the Trafficking and Possession respectively of 3.47
grams of Heroin on the 21st of August 2012 in the High Court of Colombo.

The Appellant was found guilty on both counts and at the conclusion of the
trial and the Learned High Court Judge of Colombo has imposed a sentence
of life imprisonment on him on the 21st of March 2019. At the trial the
prosecution had called six witnesses and marked productions P1-14 in
support of their case. The Appellant had given evidence from the witness box

and called his father as defence witness.

Being aggrieved by the aforesaid conviction and sentence the Appellant

preferred this appeal to this court.

The Learned Counsel for the Appellant informed this court that the Appellant
has given consent for the matter to be argued in his absence due to the Covid
19 pandemic. During the argument he was connected via Zoom platform

from prison.
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On behalf of the Appellant four Grounds of Appeal are raised.

1. Credibility of the First Information.

2. The Learned High Court Judge failed to consider that the prosecution
did not place any evidence with regard to alleged surveillance carried
out by officers in civil clothes that the alleged information given by the
said officers regarding the Appellant which created a reasonable doubt
in the prosecution case.

3. Probability of alleged detection.

4. Has the Learned High Court Judge failed to consider and analyse that
the prosecution failed to prove beyond reasonable doubt that the
production alleged to have been recovered from the Appellant was the

production that was analysed by the Government Analyst.

Facts of the case albeit briefly are as follows.

PW1 IP/ Athula Manohara was attached to Pugoda Special Task Force Camp
when this raid was conducted. On the date of the raid, he had received
reliable information from one of his personal informants which he had noted
down in his pocket notebook. According to the information, the Appellant
used to traffic Heroin to Ratmalana, Macdonald’s Rajagiriya and
Banadaranayakapura in his three-wheeler bearing No. WP/HY-7641. It was
further informed that if they proceed to Maliban Junction, Ratmalana the
Appellant could be apprehended. Acting on that information a raid was
organized after his senior officers were duly informed. PW1 with 04 police
officers attired in uniform while PW2 with 04 other police officers were in civil
dress. After completing all the formalities, the team set out for the raid from
Pugoda STF Camp. As the vehicle which was used to set out from Pugoda
Camp was not in good condition, the team had proceeded to Gonahena STF
Camp to change the vehicle. At the Gonahena STF Camp, PW1 had directed
PW2, PW5, PW6 and PWS8 to proceed to Macdonald’s Rajagiriya by public
transport and his team had proceeded to Maliban Junction, Ratmalana in

the vehicle. At about 14:00 hours he had received a call from the informant
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who had informed that the Appellant was not coming to Ratmalana on that
day, but was going to Macdonald’s Rajagiriya area for the same business.
Having passed this information to PW2, PW1 and his team had proceeded to
Rajagiriya MacDonalds and remained there for the raid. At about 15:40
hours, PW2 had informed that the said three-wheeler had come to the colour
light junction indicating to turn towards Rajagiriya. Immediately, he had
directed PW3 who was in uniform to halt the three-wheeler bearing No.
WP/HY-7641. Accordingly, they were able to stop the vehicle in front of
MacDonalds, Rajagiriya. Thereafter, the Appellant was subjected to a body
check and a parcel with brown coloured powder was recovered from his
trouser pocket. As the brown coloured substance reacted for heroin, he was
arrested along with his three-wheeler. A passenger, later who was identified
as the Appellant’s father was also arrested and brought to the Police Narcotic
Bureau for further investigations. The substance was weighed to about
22.520 grams. After sealing, the production was handed over to Police
Narcotic Bureau under Production No. 134 /2012. Thereafter, the production
was sent to the Government Analyst Department for analysis. According to
the Government Analyst Report 3.47 grams of pure Heroin

(Diacetylmorphine) had been detected in the parcel.

The evidence given by PW1 has been properly corroborated by the other

police witnesses called by the prosecution.

After the closure of the prosecution case, the defence was called as the
Learned High Court Judge had observed that the prosecution had presented
a prima facie case against the Appellant and the Appellant had opted to give

evidence from the witness box and had proceeded to call a witness.

In the first ground of appeal the Appellant raised concern regarding the
credibility of the First Information. He further argued that the Learned Trial
Judge had failed to consider the contradictory nature of the evidence
between PW1 and PW4 with regard to the 1st information that was alleged to

have been received and the doubt created by the said evidence.
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PW1, after receiving the information pertaining to this case had taken down
the same in his pocket notebook immediately. In his evidence at page 62 of

the brief he had confirmed this. The said evidence is re-produced below:
(Page 62 of the brief.)

g : eOROTDOT @RD £ eMOOT eRIDTE DBEI ®OT FDOMEO BrdH ?

& : @0 ¢ced @ DO @ £59) eE® @ieis) BV Blwstletl Sewmwm
O®ES ©ed 9@ THBIO Ded MBS HNOE DO FEOREDBD PBHEN
gotd MDD Bo@). T 3oEeE@ OBOID Zee®BO, eRICR ©retHHEH
RFIENOMEDEO B3rBDOD QL) 6RE) 3O, HENOE® F3® e DO Br@) ¥Yes’

HOE OOers eenel. & O 0e@E gom® £350. WPHY 7641 0@ st Sedic
00D 8rE). Jemsd OFO@D Zec®RO, BrERS »ICHEO RS O gcl800
Bems O O 5enbrens’ #eR ®BD SOOS SrE) ctu® TOP D).

After this information, he had prepared two teams for the raid. One was in
uniform and the other was in civil attire. The uniformed group headed by
PW1 had left for Ratmalana and the other group was sent to Rajagiriya near
MacDonalds for the raid. PW1 had received a call from the informant about
the movement of the Appellant around Rajagiriya area only on that day.
Hence his team also rushed to Rajagiriya near MacDonalds and awaited the

arrival of the Appellant.

PW4, who was in the uniformed team under the command of PW1 had very
clearly corroborated the evidence given by PW1. The relevant portion of the

evidence is re-produced below:
(Pages 135-136 of the brief.)
g @ o@D 3 RA@ENeNTeDS E0w) ¢ & goe3diede ?

C : Ceaind @w3R@ed HEORD TP ctu® TOF DO S5 O @boed
OO Yer®mnl tr@emnid Bo@ & ¢xd oG8 a8 rvmed e 80 SdDdsen
esnC 8e meg eSS0,
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o Den® Hwun »E 80 SBPed sl ©0» 80 @TOEEIO eIOROD
@oRBNE ?

BO esedets ety @enind @m0 OO OO eIeN.
& 8x0 Dde ?

0D FrEPOD ed &rw 13.45 O SOH.

DO F O FrR@D® ped ?

EODDY FrRD® N0 stletd Penind PHIOW crH® TOD DE) VBBRWICE
SCOBD VPRDOe®S OB F 0D @@ &1ed BEE).

93 PO & ZEORD 6MORTDIe®S Beind eeN@es 3B mOOEI0 @RS
@00 BT RO RO DE) &?

e 30@43.
088 e@rPe @R@O HBed ?

el @HTOG rH® TOD DE) ¢ TD SR HDOR® &R edxjen resEB3n
BrPetNHEH e 98T BrE) LSEHOS.

& @00 eSS HO® ®R 3 eNRE SODBD BeMIHO BVBOW) @ S3e3
0@ ©TD 8OO ?

&80 353068 605 BR®® g8 D OOeES MEB3E BretINEE GOSDE
EIBHE0 ST@FHE) e3ENDSB.

& 800 8@ HSEEB3E RudetNHEE FOBHE IR0 S5e@diecd ?

&8 3@ 15.40 O 80 5E3m QudetHHEE) #OBME eIISHEO SO
e3EnSSB.

0% 8360 PRDE 8 e ?

OrDeENDEE FOBHE EILBDEE HeRHN s N0 & el &80 gWim @D®EO
9@ D@ OB DT, DOBO@ @eDIHO BHDTOWI EODDNDERS EeCtS
@RIES») B3D@ eroeds 0 283ENEe0. J and o8 rvwHE HOFO@ I
epEmec O 80w 3EneH5.
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Although, PW1 and PW4 were subjected for a lengthy cross-examination,
their evidence very clearly reflected how the information was received and
the raid conducted. The Learned High Court Judge after proper deliberation
of their evidence, concluded that the evidence given by PW1 and PW4 is clear,
consistent and wunambiguous. Therefore, accepted them as truthful
witnesses. As the credibility of the information had not been shaken in the

trial, the Appellant is not successful in his first ground of appeal.

In the second ground of appeal, the Learned President’s Counsel contended
that the Learned High Court Judge failed to consider that the prosecution
did not place any evidence with regard to the alleged surveillance carried out

by officers in civil clothes.

From the very inception, PW1 had given consistent evidence as to how he
planned the raid. No ambiguity or inconsistency was highlighted either in
his evidence or from PW4. Planning and the execution of the raid was entirely

dependent on the prerogative of the officers who participated in the raid.

Presence of civil clothes officers at the place of arrest was considered by the
Learned High Court Judge in his judgment. At paragraph 12.0 and 13.0 the
Learned High Court Judge has stated as follows:

(Pages 275-276 of the brief.)

12.0 Pt O pusdned ¢ s oz el i O SIS 5B
ecenn T O» 80 OCE 80 ogr. c®® crn® TO &xd &c.t. 01 & Ay @® &80 SEiH3esd
B0® ArDEtNHEE O IR0 St@sn Sed.

13.0 @cPetnmnd) O eedmned 0N BridS Srm®m & 86 eICRE ®Id
O Stens ©» TO ®»ed» DEDL @G0 O gesimed R &t.t. 01 G DO, &uid
15:40 O 15:45 O ©@#n HY — 7641 ¢O& Hedlc 006 @b @G0 o €¢® 90 20 Se®
R0 £ eNEE SCsm ®cd DS cry® TOP B D .t 01 G DOE. 9 e
@O D eme) Fedlc OB DM BT EIDIOE SBERTD .63 01 T30 O Hed.
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Hence it is incorrect to argue that evidence pertaining to the presence of civil
clothes officers at the place of arrest has escaped the consideration of the

Learned High Court. Therefore, this ground also has lacks any merit.

In the third ground of appeal, the Learned President’s Counsel contends that
the probability of the version of the police officers create a reasonable doubt

as happening of some events were highly improbable.

As stated above, planning and execution are entirely on the prerogative of
the officer who heads the raid. All decisions have to be taken accordingly, to
suit the situation. Hence it is not highly improbable for officers travelling in
an unmarked vehicle on the same route not accompanying officers in civil

clothes to travel in the same vehicle up to a certain point.

PW1, in his evidence very clearly stated how he meticulously planned the
raid. One group travelling in a vehicle and the other using public transport
are the strategies which had been adopted by the raiding team. Not travelling
in one vehicle nor taking different routes to reach their targets cannot be
considered unusual in a police raid. This ground of appeal is also sans any

merit as the actual happening of the raid is not doubtful.

In the final ground of appeal, the Learned President’s Counsel contended
that the Learned High Court Judge failed to consider and analyse that the
prosecution failed to prove beyond reasonable doubt that the production
alleged to have been recovered from the Appellant was the production that

was analysed by the Government Analyst.

In several judicial decisions delivered both by the Apex Court and the Court
of Appeal of our jurisdiction, one salient point stressed frequently is that the
inward journey of the productions in drugs related cases plays a decisive role
in the final outcome of the matter. If the inward journey evidence creates a
doubt, the failure of the prosecution case is inevitable. Hence, the chain of

the inward journey of the production plays a major role in matters related to
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drugs. The inward journey begins with the detection, sealing, custody and

the conclusion by reaching the Government Analyst Department.

In every criminal case the burden is on the prosecution to prove the case
beyond reasonable doubt against the accused person. In a case of this nature
the prosecution does not only need to prove the case beyond reasonable
doubt but also ensure, with cogent evidence that the inward journey of the

production has not been disturbed at the all-material point.
In the case of Mohamed Nimnaz V. Attorney General CA/95/94 the court

held:

“A criminal case has to be proved beyond reasonable doubt. Although
we take serious view in regard to offences relation to drugs, we are of
the view that the prosecutor should not be given a second chance to
fill the gaps of badly handled prosecutions where the identity of the
good analysis for examination has to be proved beyond reasonable
doubt. A prosecutor should take pains to ensure that the chain of
events pertaining to the productions that had been taken charge from
the Appellant from the time it was taken into custody to the time it

reaches the Government Analyst and comes back to the court should

be established”.

According to PW1, the detection was done upon an information received
beforehand. The Heroin was recovered from the left side pocket of the pair of
shorts worn by the Appellant. After recovering the substance, the Appellant
was taken to the Police Narcotic Bureau for further investigations. Until such
time the production was in the custody of PW1. After arriving at the Police
Narcotic Bureau, the substance was weighed using an electronic scale. The
total weight including the grocery cover showed a weight of 22.520 grams.
The weighing and sealing were done in front of the Appellant. PW1 had used
his personal seal to seal the production and also obtained the fingerprint of

the Appellant to seal the production. The sealed productions were handed
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over to the reserve police officer Sgt/27632 Nalin of Police Narcotic Bureau
after marking as PR 134/2012. The three-wheeler No. WP/HY-7641 which
was driven by the Appellant at the time of his arrest was also handed over

after marking as PR 135/12.

The Appellant was produced before the Learned Magistrate of Maligakanda.
The production was taken to the Government Analyst Department by PW10
IP/Rajakaruna of Police Narcotic Bureau on 24/08/2012.

The prosecution led evidence that production PR 134/2012 was duly kept
under the care of reserve police officers until it reached the Government
Analyst Department. All reserve officers were called to give evidence to
confirm that the production pertaining to this case had reached the

Government Analyst Department without any break in the chain of custody.

PW11, the Assistant Government Analyst, Vajira Jayasekera confirmed that
the production pertaining to this case had reached her department with all

seals intact.

The Learned President’s Counsel contended that although PW10 had
received a sealed envelope which he had handed over to the Government
Analyst Deportment on 24/08/2012, but in her evidence PW11, the
Assistant Government Analyst testified that the Government Analyst

Department had received two sealed parcels from Police Narcotics Bureau.

Although PWI11 in her evidence at page 164 answered that two sealed
envelopes had been received by the Government Analyst Department, the
receipt which had been marked as P14 through this witness clearly
mentioned that only one parcel had been received by the Government
Analyst. This is further confirmed in the Government Analyst Report
prepared and submitted by PW11. Hence, it is very clear that the
Government Analyst Department had only received one sealed envelope for

analysis. Handing over and receival of the production by the Government
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Analyst had been considered by the Learned High court Judge in the

judgment.

The Learned President’s Counsel further argued that there was a difference
in the weight mentioned on the envelope and the recording of the weight by

the Government Analyst Department.

According to PW11, on the top of the envelope which had been received by
the Government Analyst Department the weight of the substance had been
mentioned as 22.520 grams. But the weighing result of the Government
Analyst showed 23.02 grams. The Learned Presidents’ Counsel for the
Appellant argues that this discrepancy is a substantial fact that which
certainly affects the outcome of the case. As the difference of weight is only
about 500 milligrams excess compared to the weight mentioned by the Police
Narcotics Bureau, I don’t think this difference could create a vacuum in the
prosecution case. Further, the defence had not put a single question to PW11
when she gave evidence in the High Court regarding the weight difference.
The Learned High Court had very clearly considered this weight issue and
come to a correct finding. The relevant portion of the judgment is re-

produced below:
(Pages 281-282 of the brief.)

25.0 &:8838e@ 11 O» 98mdt O Odedd ee5s8d w0 O S0DsCred D8
oo O 0P8 0cNlDeRPDD 60D EIRY) ewetiis’ ¢llo® beEed A0 ®E® 23.02
D RO ©BCHS DOE. 98 SR GFL eweBS @G @ 3.47 & ROE 300 DOE. O
0836 60D @IRY) FIE) Dwens oo, 02, &t. 03, &u. 05, &t. 06, So. 04 &3 .
07 ¢ g8 o, 08 BT v Hek. O SCDBD 6cNLDERIDD DD BNFIE) @R
2390 DOBS FOIE oeE®E &T. 14 6L ERY) DO &S g0 O S0sm nboNd .
15 0@ ERY) DOBS §Coss O Be®. 06 S0nspdlune®msd S oS gemes &t
DS RdS R eNDBG FBeEIOE0 D 08 HD8GES. I oxnd O SBPsm 00D O
@C IFOR RED 6B ©® 3.47 & VOO SR RO N0 tTmens 6O
20 O 5e®. o odomed S g3 ol 0T emeth@s S RBe@T RO ¢)®
22 BB®E® 520 © RO &, &0 01 80N BeR. O S3DsD 0cNLDeBDPETE O VO

BTe@E RO ©® 23.02 I 8. OF ©HOE Ve OO O DN BFEDS DIVEIGES
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DCens F3eTE i O SBen cenboe®3ed 90 SOOES IN0D @RI ®D BT
DRSS SO TO B D6 i 8 © WD RO Src@®B. I gud o dmecd
5 o3 ¢lomd0 ®F ewed@3S 8o Nleen® S B0 BrHTOOTS emI0D O3
SCeD 00D @R &S D 98 RO JRIFME GRND BOHNGE DG BTBE.

Next the Learned President’s Counsel pointed out the difference in the
number of seals as stated by PW1 and PW11 when they gave evidence.
According to PW1, he had placed seven seals on the parcels which had been
sent to the Government Analyst for analysis. Although PW11, the Assistant
Government Analyst initially said that she had noticed six seals on the parcel
but when she identified the production in open court admitted that 07 seals

were on the parcel. The relevant portion of her evidence is re-produced below:
Page 177 of the brief.

g : oP® B8 @00ed crtm0 8 Sud ew SeRnth ¢ @S ?

& @8 07 F Sednen.

g : Fond d ofRens @R Sttt OB 6@E) SeRHE &?

C : OB SendF3.

&2.03 I O,

In this regard the Learned High Court Judge, in his judgment, had correctly
pointed out that the defence had failed to put relevant questions to the
witnesses who gave evidence regarding the production of the case. Hence, it
is quite clear that the learned High Court Judge had correctly considered
evidence pertaining to the chain of production in its correct perspective.

Hence, this ground also has no merit.

In this case evidence pertaining to the detection of Heroin from the Appellant
is clear, cogent and without any contradiction or omission. The evidence
presented by the prosecution is not challenged at any material point. Hence

no fault had occurred at any stage of the trial.
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The Learned High Court Judge had accurately analysed and considered the

evidence presented by both parties and arrived at a proper finding.

Considering all the evidence presented during the trial, I conclude that the
prosecution has proven the case beyond reasonable doubt. I further conclude
that this is not an appropriate case in which to interfere with the decision of

the Learned High Court judge of Colombo dated 21/03/2019.
Hence, the appeal is dismissed.

The Registrar of this Court is directed to send a copy of this judgment to the

High Court of Colombo along with the original case record.

JUDGE OF THE COURT OF APPEAL

Sampath B. Abayakoon, J.

I agree.

JUDGE OF THE COURT OF APPEAL

13| Page



