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 IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST 

REPUBLIC OF SRI LANKA 

In the matter of an Appeal made under 

Section 331(1) of the Code of Criminal 

Procedure Act No.15 of 1979, read with 

Article 138 of the Constitution of the 

Democratic Socialist Republic of Sri 

Lanka. 

        

Hewa Halpawannage Aruna 

      Shantha Pathinayake  

Court of Appeal Case No. 
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High Court of Colombo 
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The Hon. Attorney General  

       Attorney General's Department 
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P. Kumararatnam, J. 
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Appellant. 
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ARGUED ON  :  15/11/2022 

 

DECIDED ON  :   17/01/2023  

 

              

 JUDGMENT 

 

 

P. Kumararatnam, J. 

The above-named Accused-Appellant (hereinafter referred to as the 

Appellant) was indicted by the Attorney General under Sections 54(A) (b) and 

54(A) (d) of the Poisons, Opium and Dangerous Drugs Ordinance as amended 

by Act No. 13 of 1984 for the Trafficking and Possession respectively of 3.47 

grams of Heroin on the 21st of August 2012 in the High Court of Colombo.  

The Appellant was found guilty on both counts and at the conclusion of the 

trial and the Learned High Court Judge of Colombo has imposed a sentence 

of life imprisonment on him on the 21st of March 2019. At the trial the 

prosecution had called six witnesses and marked productions P1-14 in 

support of their case. The Appellant had given evidence from the witness box 

and called his father as defence witness.   

Being aggrieved by the aforesaid conviction and sentence the Appellant 

preferred this appeal to this court.      

The Learned Counsel for the Appellant informed this court that the Appellant 

has given consent for the matter to be argued in his absence due to the Covid 

19 pandemic. During the argument he was connected via Zoom platform 

from prison.  
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On behalf of the Appellant four Grounds of Appeal are raised. 

1. Credibility of the First Information. 

2. The Learned High Court Judge failed to consider that the prosecution 

did not place any evidence with regard to alleged surveillance carried 

out by officers in civil clothes that the alleged information given by the 

said officers regarding the Appellant which created a reasonable doubt 

in the prosecution case.  

3. Probability of alleged detection. 

4. Has the Learned High Court Judge failed to consider and analyse that 

the prosecution failed to prove beyond reasonable doubt that the 

production alleged to have been recovered from the Appellant was the 

production that was analysed by the Government Analyst. 

Facts of the case albeit briefly are as follows. 

PW1 IP/ Athula Manohara was attached to Pugoda Special Task Force Camp 

when this raid was conducted. On the date of the raid, he had received 

reliable information from one of his personal informants which he had noted 

down in his pocket notebook. According to the information, the Appellant 

used to traffic Heroin to Ratmalana, Macdonald’s Rajagiriya and 

Banadaranayakapura in his three-wheeler bearing No. WP/HY-7641. It was 

further informed that if they proceed to Maliban Junction, Ratmalana the 

Appellant could be apprehended. Acting on that information a raid was 

organized after his senior officers were duly informed. PW1 with 04 police 

officers attired in uniform while PW2 with 04 other police officers were in civil 

dress. After completing all the formalities, the team set out for the raid from 

Pugoda STF Camp. As the vehicle which was used to set out from Pugoda 

Camp was not in good condition, the team had proceeded to Gonahena STF 

Camp to change the vehicle. At the Gonahena STF Camp, PW1 had directed 

PW2, PW5, PW6 and PW8 to proceed to Macdonald’s Rajagiriya by public 

transport and his team had proceeded to Maliban Junction, Ratmalana in 

the vehicle. At about 14:00 hours he had received a call from the informant 
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who had informed that the Appellant was not coming to Ratmalana on that 

day, but was going to Macdonald’s Rajagiriya area for the same business. 

Having passed this information to PW2, PW1 and his team had proceeded to 

Rajagiriya MacDonalds and remained there for the raid. At about 15:40 

hours, PW2 had informed that the said three-wheeler had come to the colour 

light junction indicating to turn towards Rajagiriya. Immediately, he had 

directed PW3 who was in uniform to halt the three-wheeler bearing No. 

WP/HY-7641. Accordingly, they were able to stop the vehicle in front of 

MacDonalds, Rajagiriya. Thereafter, the Appellant was subjected to a body 

check and a parcel with brown coloured powder was recovered from his 

trouser pocket. As the brown coloured substance reacted for heroin, he was 

arrested along with his three-wheeler. A passenger, later who was identified 

as the Appellant’s father was also arrested and brought to the Police Narcotic 

Bureau for further investigations. The substance was weighed to about 

22.520 grams. After sealing, the production was handed over to Police 

Narcotic Bureau under Production No. 134/2012. Thereafter, the production 

was sent to the Government Analyst Department for analysis. According to 

the Government Analyst Report 3.47 grams of pure Heroin 

(Diacetylmorphine) had been detected in the parcel. 

The evidence given by PW1 has been properly corroborated by the other 

police witnesses called by the prosecution. 

After the closure of the prosecution case, the defence was called as the 

Learned High Court Judge had observed that the prosecution had presented 

a prima facie case against the Appellant and the Appellant had opted to give 

evidence from the witness box and had proceeded to call a witness. 

In the first ground of appeal the Appellant raised concern regarding the 

credibility of the First Information. He further argued that the Learned Trial 

Judge had failed to consider the contradictory nature of the evidence 

between PW1 and PW4 with regard to the 1st information that was alleged to 

have been received and the doubt created by the said evidence. 
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PW1, after receiving the information pertaining to this case had taken down 

the same in his pocket notebook immediately. In his evidence at page 62 of 

the brief he had confirmed this. The said evidence is re-produced below: 

(Page 62 of the brief.) 

m% ( f;dr;=relre ,nd ÿkak f;dr;=re fudllao lsh,d .re wêlrKhg lshkak @ 

W ( ug Wfoa l;d lr,d oekqï ÿkakd fld<U ue.iska nkaOkd.drfha msámiafia ;sfhk 

  ue.iska mdf¾ bo,d oskm;du jf.a fyfrdhska cdjdrï lrk mqoa.,fhla bkakjd 

  wreK Ydka; lsh,d'  ta mqoa.,hd r;au,dk m%foaYhg;a" fnd/,a, uelafvdk,aâ 

  nKavdrkdhlmqr me;a;g;a l=vq fnod yerSu" cdjdrï lsrSu isÿ lrkjd lsh,d Tyqf.a 

  ;%Sú,a r:fhka f.dia' ta ;%Sú,a r:fha wxlh ÿkakd'  WPHY 7641 l¿ meye;s ;%Sfrdao 

  r:hla lsh,d'  taflka r;au,dk m%foaYhg" ue,snka ykaoshg ue,snka tl bosrsmsgg 

  .sfhd;a ;%Sú,a tl wksjd¾hfhka w,a, .kak mq¿jka lsh,d oekqï oSula l<d' 

After this information, he had prepared two teams for the raid. One was in 

uniform and the other was in civil attire. The uniformed group headed by 

PW1 had left for Ratmalana and the other group was sent to Rajagiriya near 

MacDonalds for the raid. PW1 had received a call from the informant about 

the movement of the Appellant around Rajagiriya area only on that day. 

Hence his team also rushed to Rajagiriya near MacDonalds and awaited the 

arrival of the Appellant.  

PW4, who was in the uniformed team under the command of PW1 had very 

clearly corroborated the evidence given by PW1. The relevant portion of the 

evidence is re-produced below: 

(Pages 135-136 of the brief.) 

)m% ( fudlla yrs n,dfmdfrd;a;=fjka isáhd o ta wjia:dfõoS @ 

W ( ufkdayr uy;auhdf.a mqoa.,sl T;a;=lre oekqï oSula lr,d ;sínd tu ud¾.fha 

  r;au,dk m%foaYhg meñfKhs lsh,d ta wkqj ;uhs wms jdykfha ;=, isg ksrSlaIK 

  rdcldrS isÿ lf<a iajdñKs' 
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m% ( oeka tfyu jdykh ;=, isg ksrSlaIK rdcldrS lrk úg uy;auhd,dg f;dr;=rla 

  ,enqKdo @ 

W ( Bg miafia wdmiq ufkdayr uy;auhdg ÿrl;k weu;=ula wdjd' 

m% ( ta lShg ú;ro @ 

W ( ÿrl;k weu;=ula wdfõ meh 13'45 g muK' 

m% ( ldf.kao ta ÿrl;k weu;=u wdfõ @ 

W ( ÿrl;k weu;=u wdjdg miafia ufkdayr uy;auhd oekqï oSula l<d uy;auhdf.a 

  mqoa.,sl T;a;=lref.ka ;uhs ta ÿrl;k weu;=u wdfõ lsh,d' 

m% ( bka wk;=rej ta mqoa.,sl f;dr;=relref.ka ufkdayr fmd,sia mrSlaIljrhdg ,enqK 

  f;dr;=r .ek Tn,dj oekqj;a l<d o@ 

W ( tfyuhs iajdñKS' 

m% ( tysoS fudllao Tn,dg lsõfõ @ 

W ( ufkdayr uy;auhd oekqï oSula l<d wo osk wod, cdjdru isoaO fjkafka rdc.srsh 

  uelafvdk,aâ wjkay, bosrsmsgoS lsh,d iajdñKS' 

m% ( ta f;dr;=r ,eîu;a iu`. Tn iy fmd,sia mrSlaIl ufkdayr uy;auhd we;=¿ msrsi 

  fudllao .;a; mshjr @ 

W  ( wmsg mKsúfâ wdj;a iu`.u wms leí r:fhka rdc.srsh uelafvdk,aâ wjkay,  

  wdikakhg meñKshd iajdñKS' 

m% ( ta lShg muKo rdc.srsh uelafvdk,aâ wjkay, wdikakhg meñKsfha @ 

W ( wms meh 15'40 jk úg rdc.srsh uelafvdk,aâ wjkay, wdikakhg meñKshd  

  iajdñKS' 

m% ( bka miqj l=ulao isoaO lf<a @ 

W ( uelafvdk,aâ wjkay, wdikakfha ;sfnkjd w;=re mdrla ta mdf¾ isg m%Odk ud¾.hg 

  uqyqK,d leí r:h keje;a;=jd'  kj;aj,d ufkdayr uy;auhd ÿrl;kfhka Wmfoia 

  ,ndÿkakd isú,a we`ÿñka isá lKavdhug'  ta wkqj wms jdykh kj;aj,d ta  

  wdikakfha /oS isáhd iajdñKS' 
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Although, PW1 and PW4 were subjected for a lengthy cross-examination, 

their evidence very clearly reflected how the information was received and 

the raid conducted. The Learned High Court Judge after proper deliberation 

of their evidence, concluded that the evidence given by PW1 and PW4 is clear, 

consistent and unambiguous. Therefore, accepted them as truthful 

witnesses. As the credibility of the information had not been shaken in the 

trial, the Appellant is not successful in his first ground of appeal.  

In the second ground of appeal, the Learned President’s Counsel contended 

that the Learned High Court Judge failed to consider that the prosecution 

did not place any evidence with regard to the alleged surveillance carried out 

by officers in civil clothes.   

From the very inception, PW1 had given consistent evidence as to how he 

planned the raid. No ambiguity or inconsistency was highlighted either in 

his evidence or from PW4. Planning and the execution of the raid was entirely 

dependent on the prerogative of the officers who participated in the raid. 

Presence of civil clothes officers at the place of arrest was considered by the 

Learned High Court Judge in his judgment. At paragraph 12.0 and 13.0 the 

Learned High Court Judge has stated as follows: 

(Pages 275-276 of the brief.)     

12.0 uelafvdk,aâ tl wdikakfha Wm fmd,sia mrSlaIl uÿr iy ;j;a ks,OdrSka lsysm 

fofkl= ta jk úg /oS isg we;'  fuu oekqï oSu wkqj me'id' 01 o Tyq iu`. isá ks,OdrSka 

iu`. uelafvdk,aâ tl wdikakhg meñK ;sfí' 

13.0 uelafvdk,aâ tl wdikakfha fmd,sia ks,OdrSka ia:dk.; ù isáfha fnd/,a,hs ldi,a 

tl me;af;ka tk úg yuqfjk l,¾ ,hsÜ tk wdikakfha nj me'id' 01 m%ldY lrhs'  meh 

15(40 g 15(45 g muK HY – 7641 orK ;%Sfrdao r:h l,¾ ,hsÜ tl <`. k;r lr ;sfnk 

njg Wm fmd,sia mrSlaIl uÿr úiska oekqï oSula l< nj me'id 01 m%ldY lrhs'  bka miqj 

ud¾. ndOl fhdod ;%Sfrdao r:h kj;d .;a wdldrh ms<sn`oj me'id 01 úia;r lr ;sfí' 
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Hence it is incorrect to argue that evidence pertaining to the presence of civil 

clothes officers at the place of arrest has escaped the consideration of the 

Learned High Court. Therefore, this ground also has lacks any merit.  

In the third ground of appeal, the Learned President’s Counsel contends that 

the probability of the version of the police officers create a reasonable doubt 

as happening of some events were highly improbable. 

As stated above, planning and execution are entirely on the prerogative of 

the officer who heads the raid. All decisions have to be taken accordingly, to 

suit the situation. Hence it is not highly improbable for officers travelling in 

an unmarked vehicle on the same route not accompanying officers in civil 

clothes to travel in the same vehicle up to a certain point. 

PW1, in his evidence very clearly stated how he meticulously planned the 

raid. One group travelling in a vehicle and the other using public transport 

are the strategies which had been adopted by the raiding team. Not travelling 

in one vehicle nor taking different routes to reach their targets cannot be 

considered unusual in a police raid. This ground of appeal is also sans any 

merit as the actual happening of the raid is not doubtful.     

In the final ground of appeal, the Learned President’s Counsel contended 

that the Learned High Court Judge failed to consider and analyse that the 

prosecution failed to prove beyond reasonable doubt that the production 

alleged to have been recovered from the Appellant was the production that 

was analysed by the Government Analyst. 

In several judicial decisions delivered both by the Apex Court and the Court 

of Appeal of our jurisdiction, one salient point stressed frequently is that the 

inward journey of the productions in drugs related cases plays a decisive role 

in the final outcome of the matter. If the inward journey evidence creates a 

doubt, the failure of the prosecution case is inevitable. Hence, the chain of 

the inward journey of the production plays a major role in matters related to 
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drugs. The inward journey begins with the detection, sealing, custody and 

the conclusion by reaching the Government Analyst Department.   

In every criminal case the burden is on the prosecution to prove the case 

beyond reasonable doubt against the accused person. In a case of this nature 

the prosecution does not only need to prove the case beyond reasonable 

doubt but also ensure, with cogent evidence that the inward journey of the 

production has not been disturbed at the all-material point.  

In the case of Mohamed Nimnaz V. Attorney General CA/95/94 the court 

held: 

  “A criminal case has to be proved beyond reasonable doubt. Although 

we take serious view in regard to offences relation to drugs, we are of 

the view that the prosecutor should not be given a second chance to 

fill the gaps of badly handled prosecutions where the identity of the 

good analysis for examination has to be proved beyond reasonable 

doubt. A prosecutor should take pains to ensure that the chain of 

events pertaining to the productions that had been taken charge from 

the Appellant from the time it was taken into custody to the time it 

reaches the Government Analyst and comes back to the court should 

be established”.   

According to PW1, the detection was done upon an information received 

beforehand. The Heroin was recovered from the left side pocket of the pair of 

shorts worn by the Appellant. After recovering the substance, the Appellant 

was taken to the Police Narcotic Bureau for further investigations. Until such 

time the production was in the custody of PW1. After arriving at the Police 

Narcotic Bureau, the substance was weighed using an electronic scale. The 

total weight including the grocery cover showed a weight of 22.520 grams. 

The weighing and sealing were done in front of the Appellant. PW1 had used 

his personal seal to seal the production and also obtained the fingerprint of 

the Appellant to seal the production. The sealed productions were handed 
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over to the reserve police officer Sgt/27632 Nalin of Police Narcotic Bureau 

after marking as PR 134/2012. The three-wheeler No. WP/HY-7641 which 

was driven by the Appellant at the time of his arrest was also handed over 

after marking as PR 135/12. 

The Appellant was produced before the Learned Magistrate of Maligakanda. 

The production was taken to the Government Analyst Department by PW10 

IP/Rajakaruna of Police Narcotic Bureau on 24/08/2012. 

The prosecution led evidence that production PR 134/2012 was duly kept 

under the care of reserve police officers until it reached the Government 

Analyst Department. All reserve officers were called to give evidence to 

confirm that the production pertaining to this case had reached the 

Government Analyst Department without any break in the chain of custody. 

PW11, the Assistant Government Analyst, Vajira Jayasekera confirmed that 

the production pertaining to this case had reached her department with all 

seals intact.  

The Learned President’s Counsel contended that although PW10 had 

received a sealed envelope which he had handed over to the Government 

Analyst Deportment on 24/08/2012, but in her evidence PW11, the 

Assistant Government Analyst testified that the Government Analyst 

Department had received two sealed parcels from Police Narcotics Bureau.  

Although PW11 in her evidence at page 164 answered that two sealed 

envelopes had been received by the Government Analyst Department, the 

receipt which had been marked as P14 through this witness clearly 

mentioned that only one parcel had been received by the Government 

Analyst. This is further confirmed in the Government Analyst Report 

prepared and submitted by PW11. Hence, it is very clear that the 

Government Analyst Department had only received one sealed envelope for 

analysis. Handing over and receival of the production by the Government 
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Analyst had been considered by the Learned High court Judge in the 

judgment.    

The Learned President’s Counsel further argued that there was a difference 

in the weight mentioned on the envelope and the recording of the weight by 

the Government Analyst Department.  

According to PW11, on the top of the envelope which had been received by 

the Government Analyst Department the weight of the substance had been 

mentioned as 22.520 grams. But the weighing result of the Government 

Analyst showed 23.02 grams. The Learned Presidents’ Counsel for the 

Appellant argues that this discrepancy is a substantial fact that which 

certainly affects the outcome of the case. As the difference of weight is only 

about 500 milligrams excess compared to the weight mentioned by the Police 

Narcotics Bureau, I don’t think this difference could create a vacuum in the 

prosecution case. Further, the defence had not put a single question to PW11 

when she gave evidence in the High Court regarding the weight difference. 

The Learned High Court had very clearly considered this weight issue and 

come to a correct finding. The relevant portion of the judgment is re-

produced below: 

(Pages 281-282 of the brief.)    

25.0 meñKs,af,a 11 jk idlaIslre jk rcfha fcHIaG iyldr ri mrSlaIljrshf.a idlaIs 

wkqj ri mrSlaIl fomd¾;fïka;=j fj; ,enqKq fyfrdhska wvx.= md¾i,fha nr .%Eï 23'02 

la nj i`oyka lrhs'  tys ;snQ Y=oaO fyfrdhska m%udKh .%Eï 3'47 la njo ikd: lrhs'  ri 

mrSlaIljrsh fj; ,enqKq NdKav jYfhka me' 02" me' 03" me' 05" me' 06" me' 04 iy me' 

07 ;=< we;s me' 08 y`ÿkd f.k ;sfí'  ri mrSlaIl fomd¾;fïka;=j fj; NdKav ,eîu 

ikd: lrñka wod, ixfoaYh me' 14 f,i ,l=Kq lr we;s w;r ri mrSlaIl jd¾;dj me' 

15 f,i ,l=Kq lrñka bosrsm;a lr ;sfí'  ri mrSlaIljrshf.ka lsisÿ yria m%Yakhla wid 

ke;s neúka tu idlaIsh wNsfhda.hg ,la fkdjQ idlaIshls'  ta wkqj ri mrSlaIl fj; hjk 

,o NdKavj, Y=oaO fyfrdhska .%Eï 3'47 la wka;¾.;j ;snQ nj idOdrK ielfhka f;drj 

ikd: ù ;sfí'  pQos; ika;lfha ;sî w;a wvx.=jg .;a fyfrdhska lsrd ne,SfïoS nr .%Eï 

22 ñ,s.%Eï 520 la nj me' id 01 mjid ;sfí'  ri mrSlaIl fomd¾;fïka;=fõoS tys nr 

lsrSfïoS  nr .%Eï 23'02 la fõ'  tlS NdKavj, nfrys tu iq¿ fjki u;aÞjH ld¾hdxYfha 
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;rdosfhka lsrSfïoS iy ri mrSlaIl fomd¾;fïka;=fõ b;d ksrjoH mdGdxl ,nd .; yels 

;rdoshlska lsrk úg isÿ úh yels I q¿ fjkila nj meyeos,sh'  ta wkqj pQos; ika;lfha 

;sî w;a wvx.=jg .;a fyfrdhska iys; md¾i,hu lsisÿ ndysr ueosy;aùulska f;drj ri 

mrSlaIl fj; ,eî we;s nj tlS nr m%udKh wkqj ;SrKh l< yelsh' 

Next the Learned President’s Counsel pointed out the difference in the 

number of seals as stated by PW1 and PW11 when they gave evidence. 

According to PW1, he had placed seven seals on the parcels which had been 

sent to the Government Analyst for analysis. Although PW11, the Assistant 

Government Analyst initially said that she had noticed six seals on the parcel 

but when she identified the production in open court admitted that 07 seals 

were on the parcel. The relevant portion of her evidence is re-produced below: 

Page 177 of the brief. 

m% ( fuu ,sms ljrfha oekg uqÞd lShla fmakak ;sfnkjd o uy;añh @ 

W ( uqÞd 07 la ;sfnkjd' 

m% ( ta wkqj ta iïnkaOfhka Tn meyeos,sj igyka fhdod ;sfnkjd o@ 

W ( tfyuhs iajdñKs' 

  me'03 y`ÿkd .kS'      

In this regard the Learned High Court Judge, in his judgment, had correctly 

pointed out that the defence had failed to put relevant questions to the 

witnesses who gave evidence regarding the production of the case. Hence, it 

is quite clear that the learned High Court Judge had correctly considered 

evidence pertaining to the chain of production in its correct perspective. 

Hence, this ground also has no merit.    

In this case evidence pertaining to the detection of Heroin from the Appellant 

is clear, cogent and without any contradiction or omission. The evidence 

presented by the prosecution is not challenged at any material point. Hence 

no fault had occurred at any stage of the trial. 
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The Learned High Court Judge had accurately analysed and considered the 

evidence presented by both parties and arrived at a proper finding. 

Considering all the evidence presented during the trial, I conclude that the 

prosecution has proven the case beyond reasonable doubt. I further conclude 

that this is not an appropriate case in which to interfere with the decision of 

the Learned High Court judge of Colombo dated 21/03/2019. 

Hence, the appeal is dismissed.        

The Registrar of this Court is directed to send a copy of this judgment to the 

High Court of Colombo along with the original case record.  

       

        

 

JUDGE OF THE COURT OF APPEAL 

 

Sampath B. Abayakoon, J.   

I agree. 

     

       JUDGE OF THE COURT OF APPEAL  


