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N. Bandula Karunarathna J.

This appeal is from the judgment, delivered by the learned Trial Judge of the High Court of
Colombo, dated 29.10.2009, by which, the accused-appellant, was convicted and sentenced
to 2 years of rigorous imprisonment, which was suspended for 5 years and fined Rs. 95,000/.

The accused-appellant was indicted in the High Court of Colombo on following counts by
indictment dated 05.01.1999:

Committing an offence punishable under section 386 of the Penal Code, read with
section 5 (I) of the Public Property Act No. 12 of 1982, for dishonestly
misappropriating a sum of Rs. 60,000/= payable to the Government of Sri Lanka as
stamp duty during the period of 15.02.1991 to 30.03.1991, in Colombo.

Committing an offence punishable under section 196 read with section 190 of the
Penal Code for making a false declaration in the monthly list as a Notary Public that
Deed No. 734 dated 15.02.1991 was a Last Will.

Committing an offence punishable under section 196 read with section 190 of the
Penal Code for making a false statement that stamps to the value of Rs. 60,000/=
were affixed to the duplicate of the said Deed No. 734 dated 15.02.1991.

Committing an offence punishable under section 400 of the Penal Code read with
section 5(1) of the Public Property Act No. 12 of 1982 for misleading the Clerk and
the Additional Registrar of the Land Registry of Ratnapura, by making a false
statement that stamps to the value of Rs. 60,000/= were affixed to the duplicate of
the said Deed No. 734 dated 15.02.1991.

The trial commenced on the 13.11.2006. The prosecution led the evidence of the following
witnhesses;

Vi.

Upananda Piyasena on behalf of Hansawawthie Wanigasekara Perera, the Land
Registrar of Ratnapura (PW1);

Kumarasinghe Somasiri Jayamanne, Land Registrar, Colombo (PW2);
B. H. Anura Pieris (PW3);

Ugath Meevitage Wijeratne (PW5);

Pethiyalage Piyasena Saman Kumara (PW7);

Inspector of Police Wimalasena (PW8).
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The prosecution marked documents X 1 to X 6 and closed the prosecution case. The marked
documents were as follows;

X 1- The relevant page in the Day Book kept at the Land Registry in Ratnapura (the
entry regarding Deed No. 734 is marked as X 1 (aa);

X 2 - The extract from the said Day Book;

X 3 - The Original of the said Deed No. 734;

X 4 - Duplicate of the said Deed No. 734;

X5 - Amended monthly list sent by the accused-appellant;

X 6 - Notaries Book (The entry regarding Deed No. 734 is marked X 6(a).

Thereafter, an application under section 200 of the Criminal Procedure Code was made on
behalf of the accused-appellant. The learned Trial Judge rejected the said application and
called for the defence and the accused-appellant gave evidence from the witness box and
marked documentsY 1,Y 2, and V 1.

The learned High Court Judge delivered the judgement on 29.10.2009, and acquitted the
accused person from the charges under the Public Property Act No. 12 of 1982, but convicted
her on the other 4 charges, and imposed sentences as follows;

(i) Imprisonment for 6 months and a fine of Rs. 20,000/= for the first charge;
(ii) Imprisonment for 9 months and a fine of Rs. 25,000/= for the second charge;
(iii) Imprisonment for 9 months and a fine of Rs. 25,000/= for the third charge;

(iv) A fine of Rs. 25,000/= for the fourth charge.

The total imprisonment period for 24 months was suspended for 5 years. The present appeal
was preferred against the said conviction and the sentence.

The accused-appellant raised the following grounds of appeal;
(i) The learned Trial Judge had failed to consider that the prosecution had not proved

the charges against the accused-appellant beyond reasonable doubt.

(ii) The learned Trial Judge had failed to consider that the only evidence against the
accused-appellant is hearsay evidence which is inadmissible.

(iii) Convictions in relation to charges 1 and 4 are erroneous.

Learned counsel for the respondent submits that it is proved beyond reasonable doubt that
Deed No. 734, which is the subject matter of this case, is a Mortgage Bond attested by the
accused-appellant on 15.02.1991, when she was an employee of John Keells PLC. The value
of the Mortgage Bond was Rs. 6,000,000/=. The stamp duty payable was Rs. 60,000/=.
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The learned counsel further says that the land related to the present dispute was owned by
one Anura Pieris and the mortgage was in connection to a land in Ratnapura. It was proved
that the accused-appellant had submitted the original of the said Mortgage Bond with a
stamp of Rs.1/- affixed for registration in the Land Registry at Ratnapura.

The documents produced and marked as X 1, X 2 and X 3 which are material documents in
this case clearly indicates that the said Deed No.734 is a Mortgage Bond and that it have been
duly registered in the Land Registry of Ratnapura. The prosecution witness Upananda
Piyasena (PW 1) who gave evidence on behalf of the Land Registrar of Ratnapura, Hansawathi
Perera, in his evidence had categorically stated that the Deed No. 734 is a Mortgage Bond and
that the due amount of stamp duty had been affixed to that.

PW 1 had clearly admitted that when the said deed was accepted for registration, they were
satisfied that the stamps to the amount of Rs. 60,000/= had been duly affixed.

Page 122 of the appeal brief is as follows;

2] 08w endY §eR DR Bednr)dig BwbR dRSIH?

IS §JeS 0RO E OINW®O 83¢HsT WO .

2 X 3 §C Bouen! §g¢s mdn of DD wewsd mS Bedmdag?

@ @0.

2] Bwe Ob?

S 61 60,000/- =8 BwEs Bed»ds .

2] ®® 61 60,000/- e Pe0BS 8Em»O ene?

@ Qla)

Y 61 60,000/- 2 §¢¢S @D Bedxrdog?

S QL)

2 gdwmyed Beds o 60,000/- » §er 2 O BosenS gD Bedn DO m&
2 BOW®O 8FeD5OE?

@ QL)

y . odns mOien oo @@ BedsTesy HwsIm?

¢  883um gcdr Bednd.

Witness Pethiyalage Piyasena Saman Kumara (PW 7) who was the Clerk at the Land Registry
in Ratnapura had admitted that the stamp duty was duly paid for the said deed.

Page 137 and 138 of the appeal brief is as follows;
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The Day Book of the Ratnapura Land Registry was marked X 1 and the relevant extract from
the said Day Book was marked X 2. The original of the said Mortgage Bond was marked X 3,
bear testimony to the fact of registration of the said Mortgage Bond. The duplicate of the said
Mortgage Bond, Deed No. 734 was marked and produced as X 4.

The original monthly list of the Notary could not be found and was not available. Therefore,
it could not be produced in evidence. The accused-appellant also did not produce a copy of
the original monthly list. The amended monthly list submitted by the accused-appellant was
marked as X 5, together with the belated duplicate of the said Deed marked X 4. The said
duplicate was submitted more than one year after the original deed was registered.

The duplicate of the said Deed No.734 which is the crucial document in issue, was registered
in the Land Registry of Colombo as the Notary, the accused-appellant in the present case is
from Colombo. The Additional Land Registrar, who was at the Colombo Land Registry who
was the witness PW 5, Ugath Meevitage Wijeratne, in his evidence had admitted that the said
duplicate which was marked as X 4 was handed over to the Colombo Land Registry by one
Jayantha Pieris, an Executive Officer of John Keells PLC.

Police witness, Inspector Wimalasena (PW 8), who conducted the investigation had testified
that the stamps were duly affixed to the duplicate of Deed No. 734 and cancelled when he
took the said deed into custody.
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Page 308 of the appeal brief is as follows;
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The Notaries Book which was marked as X 6, and more specifically X 6 (a) indicates that in the
original monthly list, Deed No. 734 was entered as a Last Will, and not as a Mortgage Bond. It
is evident that the duplicate of the original deed was not submitted to the Land Registry with
the necessary stamps to the value of Rs. 60,000/=. The learned counsel for the respondent
submits that the accused-appellant had submitted a false declaration through her monthly
list, by concealing the attestation of a Mortgage Bond, and instead declaring a Last Will in its
place and thereby further failing to submit the duly stamped duplicate affixing stamps to the
value of Rs. 60,000/= on the due date, and delaying over a year.

It is the contention of the learned counsel for the respondent that this action not only
deprived the government of revenue, but also cheated the Registrar of Lands of a sum of Rs.
60,000/= as he was deceived into registering the said deed on the belief that the stamp duty
was paid when in fact it was not so, and misappropriated funds to the value of Rs. 60,000/ =.
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The prosecution evidence and the documents marked does not prove that the accused-
appellant had acted with a dishonest intention in order to misappropriate a sum of Rs.
60,000/= which is due as stamp duty. The learned Trial Judge have failed to consider that the
charges against the accused-appellant are not proved beyond reasonable doubt.

Section 386 of the Penal code reads as follows;

“Whoever dishonestly misappropriates or converts to his own use any movable
property shall be punished with imprisonment of either description for a term which
may extend to two years, or with a fine, or with both.”

The accused-appellant was cross-examined at length at the trial and it is important to note
that the prosecution had failed to establish that the appellant had acted dishonestly to
convert the said stamp duty to her own use.

In Dissanayake vs. Attorney-General Il Sri. L.R 150 (CA/SC/279/78-MC Kuliyapitiya/92043) it
was held that "the onus is on the prosecution to prove that the misappropriation was
committed with a dishonest intention. Mere deficiency in the quantity of goods entrusted to
a servant is not sufficient to maintain the charge. Even though the deficiency in quantity is
proved and accepted by the person responsible for the goods, intention to misappropriate
cannot be presumed."

| am of the view that in a charge of criminal misappropriation the onus of proving the
important ingredient of the charge, namely that the misappropriation was with a dishonest
intention was on the prosecution. There could have been very many explanations for
deficiency. Thus the 1% charge against the accused-appellant have not been established and
the learned Trial Judge had failed to consider that in his judgment.

Another argument raised by the learned counsel for the accused-appellant was that the Trial
Judge had failed to consider that the only evidence against the accused-appellant is hearsay
evidence which is inadmissible.

Witness Ugath Meevitage Wijeratne (PW 5) in his evidence had stated that the duplicate of
the said Deed 734 was handed over to the Land Registry with an "amended" monthly list
which was marked as X-5 by one Jayantha Pieris. In the said monthly list marked X 5 the Deed
No. 734 is entered as a Mortgage Bond.

Evidence at pages 188 & 189 of the appeal brief is as follows;
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He had further stated that the Record Keeper Premaratne informed him that in the original
monthly list which was at the Registry at the time this amended list was submitted, the Deed
No. 734 was entered as a Last Will.

Evidence at page 190-191 appeal brief is as follows;
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The said original monthly list was never produced before the court. The said Record Keeper
Premaratne was also deceased at the time of the trial and his evidence was never lead in
court. Thus, the evidence given by PW 5 referring to a mistake done by said Premaratne can
be considered as hearsay evidence. Therefore, the accused-appellant was denied an
opportunity to challenge the veracity of the evidence of witness Wijeratne (PW 5).

The Notaries Book which was marked as X 6 at the trial carried an entry that the said Deed
No. 734 was a Last Will. At the cross-examination witness Wijeratne (PW 5) admitted that
entries in the Notaries Book is made by the clerk at the Land Registry.

Page 207 appeal brief is as follows;
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Witness Kumarasinghe Somasiri Jayamanne (PW 2), the Registrar of Colombo Land Registry
when questioned at cross-examination admits that the officers at the Registry are responsible
for the errors made in the Notaries book.

Page 207 of the appeal brief is as follows;

953 .3.8 evm Y BOTDens t5Iesy?

2 92 98® @080 &. Sedom Owm

3doBmd BOIno ¢wd 0® eFdmed dudns ynes ®osIm yedsie ?

DO D1,

e 06 ¢ O @

Den® O 0® I57.8.8 ewer Bedn ©OwsY w8 ewd 168 ewd »&ed
Bebewrs ainE »e 8Osy edsim @ ?

& . dend&.

Evidence given by Witness Kumarasinghe Somasiri Jayamanne (PW 2) suggests irregular
procedure in the part of the staff at the Land Registry in registration of the deeds and
documents.

Page 237 & 238 of the appeal brief is as follows;
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In considering the totality of the said evidence the accused-appellant cannot be held
responsible for the irregularities committed by the officers at the Land Registry. The appellant
has no way of establishing this, as this evidence is mainly hearsay. The contention of the
accused-appellant was that the deceased officer Jayantha Pieris mainly handled the deed
work at John Keells PLC. Jayantha Pieris who was initially made a suspect in this case died
under tragic circumstances before the commencement of the High Court Trial. Hence his
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evidence was not at any time led at the High Court. Thus, the veracity of the evidence referred
to by witness PW 5 is not established.

The learned Trial Judge should have completely acquitted the accused-appellant on charges
1, 2,3 and 4.

In The King vs. Cassim 48 NLR 116 it was held that "where hearsay evidence formed part of
the evidence upon which the Jury were invited to decide a vitally important question which
arose in the case" held that it was likely that the Jury were influenced by the reference to the
hearsay evidence."

The accused-appellant admitted attesting Deed No. 734, and admitted X 3, X 4, and the
amended monthly list X 5. At the time of the trial, her Law Clerk Jayantha Pieris was dead.
The accused-appellant stated in evidence that it was Jayantha Pieris who was involved in the
preparation of the monthly list, and the submission of deeds for registration to the Land
Registry, and that it was Jayantha Pieris who affixed the necessary stamps on duplicates, and
submitted the same. The accused-appellant further stated that she was pre-occupied with
her job and entrusted Jayantha Pieris with all matters connected to the registration of deeds.
It is evident that Jayantha Pieris was initially a suspect in this case, but died before the trial
commenced.

The accused-appellant stated that she cannot remember whether she had checked the
monthly list, and that she was shocked to learn that the monthly list had contained a Last Will
instead of the Mortgage Bond. She denied guilty and indirectly apportioned criminal liability
on Jayantha Pieris.

The evidence of the accused-appellant is creating a reasonable doubt as she had signed the
monthly list and also is required to cancel the stamps at the time of affixation on the duplicate.
Therefore, it is her responsibility to affix the necessary stamps on the duplicate of the deed
and submit it on the due date to the Land Registry. It is true that as a Notary Public she has
specific responsibilities under the Notaries Ordinance and cannot legally take up the position
that her duties and responsibilities were performed by an Office Clerk of a department.

Kodituwakku Chaminda Vs Republic of Sri Lanka CA /248/2004, dated 19.11.2009 the court
referring to Alwis Vs Piyasena Fernando 1993 (1) SLR 119 by GPS De Silva J. observed thus: "
It is well established that findings of primary facts by a Trial Judge who hears and sees
witnesses are not to be lightly disturbed on appeal. But when a Judge after observing
demeanour and deportment of witnesses decides to convict an accused person in a criminal
case and if his decision is proved to be wrong, Court of Appeal should interfere with such
decision."

Wijekoon Mudiyanselage Appuhamy Vs. Republic CA 61/98 dated, 11.01.2001, it was held;

“it is to be observed from the judgment of the learned Trial Judge that, he has gone
on the basis that the prosecution could profit from the weaknesses in the defence
case. However, it must be remembered that the case for the prosecution must be
convincing no matter how weak the defence case is, before court is entitled to convict
an accused person. What the court has done in the case perhaps unwittingly, is to
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bolster up a weak case for the prosecution by referring to the weakness in the defence
case. This is not permissible. The prosecution must establish its case beyond
reasonable doubt. There is no escape from this requirement".

When there was no prima facie evidence sufficient to prove ingredients of each offence
beyond reasonable doubt, learned Trial Judge erroneously decided to call defence and
convicted the appellant.

Those reasons given by the learned Trial Judge are not tenable because Article 13(3) of the
constitution guarantees fair trial against an accused on the basis of presumption of innocence
as set out in Article 13(5). Evidence for defence in our Law is meant to raise doubt in evidence
towards burden of proof by the prosecution. Burden of proof is with the prosecution beyond
reasonable doubt to convict a person where the Judge is entrusted with the task of
administering justice in delivering its judgement.

In the present case, instead of an analysis, the Trial Judge has given a summary of favourable
evidence to the prosecution. Every point the learned Trial Judge relies on for conviction must
be investigated into ascertaining the proof beyond reasonable doubt, instead the Trial Judge
relied on probability of belief which is a strange concept introduced to Criminal Law.

In Mahinda Herath Vs AG CA 21/2001, dated 13-09-2005 it was observed thus;

"The Trial Judge must always bear in mind that the accused is presumed to be innocent
until the charge against the accused is proved beyond reasonable doubt. What
happens when a plea ... of complete denial taken up by an accused person is rejected?
The Trial Judge then should not forget the above legal principles regarding the burden
of proof and the presumption of innocence".

Justice Salam in Shavul Hameed Badurdeen Vs AG CA 167/2006, dated 23.02.2010 observed
that "... the misapplication of Ellenborough theory has caused serious prejudice to the
accused-appellant and ended up in a travesty of justice." This principle is corollary to the
procedural effect under section 200(1) of the Criminal Procedure Code which was not
followed by the learned Trial Judge.

Followed in Dr. Karunadasa Vs Open University of Sri Lanka 2006 (3) SLR 226.

The learned Trial Judge had not given reason why she rejected the explanation given by the
accused-appellant.

When the Trial Judge had to consider prominently the clarity and veracity of the evidence at
the cross-examination it was deliberately unattended. Hence it is submitted on behalf of the
appellant that there is no reasoning to effect proof beyond reasonable doubt attached to
findings of the learned Trial Judge.

The prosecution was unsuccessful in proving all the elements of the offence beyond
reasonable doubt. The prosecution has not even attempted to prove the mens rea on the part
of the accused-appellant. However, as per the judgments cited above, the only burden on the
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defence was to create a reasonable doubt on the existence of mens rea as opposed to proving
beyond reasonable doubt the non-existence of necessary mens rea.

The infirmities in the judgment support the contention that the findings of the learned Trial
Judge’s judgment is unsound in law. For the reasons set out above, | conclude that the learned
Trial Judge had misdirected himself by failing to evaluate the said material in favour of the
accused-appellant.

|, therefore, decide to set aside the conviction and sentence dated 29.10.2009.
The accused-appellant is acquitted and discharged from all 4 counts in the indictment.

The Appeal of the accused-appellant is allowed.

Judge of the Court of Appeal

R. Gurusinghe J.

| agree.

Judge of the Court of Appeal
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