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N. Bandula Karunarathna J.

The 2" accused-appellant (hereinafter referred to as the appellant) was indicted before the
High Court of Gampaha with the 1% accused person and 2 others who are dead by now for
attempted murder, gang rape and causing the death of 5 persons in the same family, on or
about 19.05.2007 at Mahawatta, Delgoda, within the jurisdiction of Gampaha High Court for
an offence punishable under section 296, 364 (2) (¢) and 300 of the Penal Code.

Altogether, there were 8 charges in the indictment. At the time the indictment was served
before the High Court of Gampaha, the two accused persons namely Mallikaarachchilage
Upatissa and Welivita Liyanage Don Mahesh Lasantha Perera were alive. Both of them were
charged under section 32 for the murders of Thilakarathna (farther of PW 1), Ramyalatha
(mother of PW 1), Dilshan Maduwantha (brother of PW 1), Sajintha Lakshan (brother of PW
1) and Prabavathee (grandmother of PW 1).

The trial against the appellant commenced before the High Court Judge of Gampaha without
ajuryon 29.08.2011, and at the conclusion of the said trial, the learned High Court Judge had
convicted the 2™ accused-appellant and sentenced him to death. Being dissatisfied with the
said conviction and sentence, the 2"¥ accused-appellant had preferred this appeal to the Court
of Appeal seeking to set aside the conviction and sentence imposed upon him. The 1%t accused
person was acquitted and discharged from all counts in the indictment.

The appellant had been indicted on the legal principle of ‘common intention' under section
32 of the Penal Code which it is worded as follows;

'When a criminal act is done by several persons in furtherance of the common
intention of all, each of such persons is liable for that act in the same manner as if it
were done by him alone'

The 7t count has been preferred on the basis of ‘gang rape.' Thus, unlike prior to the year
1995, consequent to the amendment 22 of 1995 coming into force, an accused who becomes
liable under section 364(2) for gang rape, faces a heavy sentence even if he had not
performed the principle act but had only abetted one or more of the perpetrators.

Prosecution led direct evidence through Dinusha Madhurangi (PW 1) the subject of counts 6,
7 & 8. Other direct and circumstantial evidence too were placed by the prosecution to prove
their case. Upon the conclusion of the case for the prosecution, the defence was called. The
appellant gave evidence subject to cross examination and called other witnesses as well. At
the conclusion of a trial, a trial Judge is able to consider direct and circumstantial evidence
that had been placed before him. The learned trial Judge is also legally permitted to draw
inferences based on such evidence as justice may demand. In the instant case, the trial Judge
had the opportunity to consider all these evidence.

According to the direct evidence placed by the prosecution, on 19.5.2007 witness Madhurangi
(PW 1) had been asleep at home with her parents, siblings and the grandmother when the
incident happened. The appellant and the 1%t accused had dragged her into the sitting room
where she had been attacked with a ‘manna knife’ on her head. She had been conscious when
her clothes were removed by them. But thereafter she had fallen unconscious. The

prosecutrix had received treatment at the General Hospital in Colombo for 8 long months.
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The learned counsel for the prosecution submits that she had taken part in two identification
parades and was able to identify the appellant.

The injury caused to her head by the appellant had resulted in her getting headaches and her
being compelled to use the left hand to write letters. The Incident had happened in the night.
All the inmates had been attacked. It was only after the witness Jayalath Arachchige Janaka
Srimal came to the house of the victim on the following morning that the incident had come
into light. He immediately took witness Madhurangi who was still alive, to the hospital.

Prosecution evidence also revealed that the accused persons, Amaradasa and Upasena
(deceased accused persons) had not been in good terms with the parents of Madhurangi over
a land dispute. Police had recovered three cutting weapons in the course of the investigation
and the opinion of the medical experts had been that certain injuries observed on the corpses
could have been inflicted with these recovered weapons. Witness Madhurangi (PW 1) has had
3 cut injuries on her head. There had been 4 lacerations at 1%, 4™ 6™ and 9% positions in her
hymen. One such injury had penetrated into her rectum. The swabs taken had confirmed it
to be having sperms in it.

It is important to note that the trial Judge admitted the evidence of the prosecutrix to be
credible. The accused-appellant in his evidence took up an alibi and informed court that he
was at his home that fateful night and it was only in the morning that he also came to the
place of the incident along with the other villagers.

In this case, the only survivor from this incident that gave evidence was Dinusha Madurangi
(PW 1). In her evidence, she states that she had gone to sleep and then she had heard that
there was a noise as if pots and pans were being broken. Then, after seeing her mother going
to the kitchen and that she had fallen asleep again.
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This witness does not state if she saw what happened to the other members of the family but

later at the hospital, she came to know that they had died. Apart from this evidence, she did

not state that she saw the killing of any member of her family nor did she state that any
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identified person killed any member of the family. In the wake of this situation, it must be
stated that the only surviving person from this incident has failed to give neither direct nor
indirect evidence as to how the murders of the five members of her family took place.

Thereafter, Jayalath Arachcchige Janaka Srimal (PW 2) also gave evidence. In his evidence, he
clearly stated that he is not a person who saw the incident. This witness did not give any
evidence relating to the murder of the five members of the family.

Page 183 of the appeal brief is as follows;
y  »0x J BB 8w@®sTVewsy BB ecws ¢5¥» ydocewss @50eda?
¢ 88w euFens .

The next witness who gave evidence was Solanga Arachchige Don Ranjan Rohitha (PW 4). He
too gave evidence stating that he did not see how the five members of the same family was
killed. The learned President’s Counsel who appeared on behalf of the appellant argued that
there was no evidence available to convict the 2" accused-appellant of the murders under
indictment Nos. 1 to 5. The conviction would entirely depend on the eye-witnesses evidence.
Such evidence could be direct evidence or circumstantial evidence. In the event it is
circumstantial evidence, such evidence must collectively, together displace the presumption
of innocence of the accused.
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The next witness was Karunaratne Weerakoon Mudalige Wimalaratne (PW 3). When he gave
evidence, he too stated that he does not know how this incident occurred or the time it
happened.
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The next witness who gave evidence was Pedige Sampath (PW 8). He too stated that he does
not know how this incident happened.

Page 268 of the appeal brief is as follows;
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The above were unofficial witnesses and none of them were eyewitnesses to the murder of
the five members of the same family. There was no direct or circumstantial evidence, which
rebutted the presumption of innocence of the accused-appellant. When | consider the
evidence of the police there was no recovery made from the accused-appellant, which links
the accused-appellant to the murder of the said five members of the same family.

It is important to note that when the learned Deputy Solicitor General concluded the
submissions the following points were stated.

(i)  The judgment of the learned High Court Judge was sought to be affirmed.
(ii)  The appeal be dismissed.

(iii)  There was no cross appeal that was filed against the acquittal of the 1%t accused by
the Attorney General.

(iv)  The Attorney General, accepts that the acquittal of the 1% accused was correct in
law and fact.

The pivotal issue that needs to be resolved, arises due to the following determination in the
judgment of the learned High Court Judge.

Page 959 of the appeal brief is as follows;
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According to the reasoning of the learned High Court Judge the following facts can be
deduced;

()  According to the evidence of the victim, the 2"¥ accused had been identified.

(i)  However, at the Identification Parade the said victim had, not identified the 1
accused.

(iii)  There was no evidence apart from the identification against the 1% accused
person.

(iv)  Taking the above facts and the law into consideration it was decided by the
learned trial Judge that charges 1, 2, 3, 4, 5, 6 and 8 have not been proved
beyond reasonable doubt against the 1%t accused person. Therefore the 1t
accused person had been acquitted.

It is important to note that in the decision of acquitting the 1% accused person, the fact that
he had not been identified at the Identification Parade was the criteria and the reasoning.
Both the 1t and the 2™ accused-appellants were accused of the same charges. The 2"
accused-appellant was identified at the parade. Both accused were identified by the victim
when she was giving evidence in court. The conviction of the 2" accused-appellant was
because he was identified at the identification parade. The acquittal of the 1t accused person
was the non-identification of him at the parade.

It is the contention of the learned counsel for the 2™ accused-appellant that the identification
of the 2" accused-appellant was based on contaminated evidence. When the 1%t witness gave
evidence in the High Court, both accused persons were identified. The 1t witness in her
evidence stated that she had known the two witnesses as being people living close by and in
fact one had come to meet her grandmother long time ago. If the child had seen these men
before the incident and also if she knew who they were why was an identification parade
held. The purpose of an identification parade is to identify an offender when the victim states
that she does not know the offender but states that if she sees him again, she can identify
such person.

Identification parades are not held to identify an offender who is known to the victim. If the
person is living in the same village and even had visited the victim's house previously, there
was no point of having and identification parade.

When the Magistrate who conducted the identification parade was called to give evidence it
was stated in the evidence that the 2"¥ accused-appellant had stated that the child lives close
by and the child had seen the accused morning and noon.

Page 291 of the appeal brief is as follows;
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If the witness PW 1 knew the 2" accused-appellant and identified him that would not
establish the identity of the 2" accused-appellant by independent evidence.
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In the case of Queen vs. Sivanatam 68 NLR 350 it was held that "it is a suspicious circumstance
if a witness is shown a photograph before he attends an identification parade."

The case above states that showing a photograph is suspicious prior to the identification
parade. Then how suspicious it is when PW 1 had seen the 2" accused-appellant morning and
noon?

The process of identification of a person who is known to a witness by name or otherwise is
described as “recognition” as opposed to “identification”. Situations of “recognition” are
considered more satisfactory than instances of identification. However, even in situations of
“recognition” the court should analyse the evidence of the witness who claims that the
accused is a known person and examine whether the evidence is satisfactory to bring home
a conviction.

In K. Don Anton Gratien vs The Attorney-General, C.A 226/2007 decided on 01.07.2010, the
Court of Appeal analysed the evidence of the sole eye witness who claimed that he knew the
accused, and arrived at the conclusion that the evidence was unsatisfactory. Therefore, the
court held that the evidence is not sufficient to establish the identity of the appellant to the
required standard namely, beyond reasonable doubt.

To establish the identity of an accused, it is not mandatory the witness should have known
him by his name or otherwise, prior to the incident. Even in a situation where a witness had
seen a person at an incident for the first time, his evidence in court identifying the accused in
the dock as the person whom he saw at the incident should not be rejected merely because
the witness had neither seen him before nor had known his name prior to the incident. A
‘dock identification’ is a valid form of identification. However, time and again courts have
been mindful of the danger in convicting an accused solely based on a ‘dock identification’.

At page 256 in Volume 1 “The Law of Evidence” by E.R.S.R. Coomaraswamy, in the context of
“dock identification”, it is observed as follows;

“This practice is undesirable and unsafe and should be avoided, if possible”.

Court of Appeal in Munirathne & Others vs The State, 2001 (2) SLR 382 observed the
undesirability of conviction based on dock identification.

In K.M.Premachandra & others vs The Attorney-General, C.A. 39-41/97, decided on
13.10.1996, set aside the conviction of one accused whose conviction was based on a dock
identification was set aside.

In Roshan vs The Attorney-General, 2011 (1) SLR 364 at 377, it was held;

“..in the backdrop of an acknowledged disparity in the complexion and appearance
of the accused at the trial stage, the assailant being a total stranger to the
complainant who had a mere 04-hour visual contact with the assailant, the evidence
of subsequent dock identification several years later would not eliminate the
generation of a reasonable and justifiable doubt as to the veracity and genuineness
of the identification, unless there are other supervening and compelling reasons to
justify”.
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It was held thus in Attorney General vs. Joseph Aloysius and Others 1992 (2) SLR 264. "The
witness should not see or be reminded of any photograph or description of the suspect or be
given any other indication of his identity"

Section 9 of the Evidence Ordinance recognizes the relevancy of “facts necessary to explain
or introduce relevant facts”. Said section provides inter alia that, facts which establish the
identity of any person whose identity is relevant, as a “relevant fact”.

Facts leading to assess the quality of evidence of visual identification are important facts a
court needs to take into account in deciding on the identity of an accused. What matters is
the quality of the evidence. In such situations the evidence of the witness should demonstrate
that there was sufficient opportunity for the witness to have seen the person concerned at
the time of the incident and thereafter had the ability to identify the person concerned during
his testimony in court.
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In the case of Abeysekara vs. Attorney General 1981 (1) SLR 376 it was held "identification
parades are held to enable persons to identify suspects who had not been known to them
earlier"

Thus, when the 2" accused-appellant had the same evidence as the first and for him to be
convicted merely because he is identified at the parade is unfair and erroneous in law.

The learned President’s Counsel for the appellant argued that the identification of the 2"
accused-appellant at the identification parade has been upon contaminated evidence. He
further says that the learned High Court Judge had proceeded upon an erroneous basis of
identification and therefore the 2" accused-appellant needs to be acquitted as well.

There is a contamination of evidence in the following situation as well when PW 1 was spoken
to by the nursing sister at the hospital before the 'identification Parade. The said nursing sister
had told PW 1 that when she would go to the identification Parade the people who harmed
her would be there to be identified.

Page 143 of the appeal brief is as follows;
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In the judgment, the learned High Court Judge goes on to state that even though the nursing
sister spoke about the parade, there were no photographs of the accused person and he was
not being shown.

Page 953 of the appeal brief is as follows;
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From the above the learned High Court Judge admits indirectly that the accused-appellant or
his photograph should not be shown to the victim. If the 2"* accused-appellant was known by
the victim and if he had been seen by her frequently, then immediately after the incident
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when PW 1 was subject to a medical examination, she should have informed the hospital
police or the doctor about the 2" accused-appellant. In the medico-legal report (MLR) which
was filed in this case as P 10, it is clearly stated in its short history that PW 1 states that she
was assaulted by unknown persons. This also creates a doubt in the following issues.

If she knew the 15t and the 2" accused persons as villagers, she could have stated that they
assaulted her at the time when she was examined by the doctor. The identification of the
accused at the parade and also the non- identification of them by the victim in the MLR
tantamount to a serious doubt in the identification of the person who caused this diabolic
crime on the victim in the first place.

It is my considered view that if the 2"? accused-appellant was convicted because he was
identified, by PW 1 the said identification is not according to law. Thus, the 2" accused-
appellant should be acquitted on this ground alone.

The evidence against the 15t and the 2" accused persons are the same. The only difference is
that the 2" accused-appellant was identified at the identification parade. However, the 2™
accused-appellant was known and seen by the victim noon and night as a person who lived in
the same area where the victim and her family was residing. In this situation the identity of
the 2" accused-appellant by the identification parade is not according to law to make that
the sole criterion to convict the 2" accused-appellant.

It was held in the case, Alim vs. Weerasinghe 38 CLW 95 that;

"where the same facts are capable of an inference in favour of the accused and also
of an inference against him, the inference consistent with his innocence should be
preferred.”

Learned President’s Counsel for the accused-appellant further argued that based on this
principle, one could for argument’s sake state, that the 2" accused-appellant was identified
by the victim at the Identification Parade because he really attacked the victim. On the other
hand, one could also state that the said victim identified the 2" accused-appellant due to the
fact that he was known to the said victim for many years prior to the conducting of the parade
as a person who lived in the same village, close to her home.

Thus, above are two interpretations, one which is against the 2"? accused-appellant and one
in favour of the 2"? accused-appellant. Therefore, arising, of these two interpretations creates
a doubt in the prosecution case. The benefit of doubt must go to the 2" accused-appellant.
It is very clear in terms of the case Alim vs. Weerasinghe 38 CLW 95, the interpretation that
is consistent with the innocence of the accused must be considered over the interpretation,
which is inconsistent with the innocence and should be disregarded.

When considering the evidence in regard to the rape charge, the prosecution witness PW 1
stated that her skirt was dragged but did not know what happened as she lost consciousness
after that.

Page 119 of the appeal brief is as follows.
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It is very clear that the prosecution witness PW 1 did not see who had sexual intercourse with
her. Learned President’s Counsel for the appellant says that the best evidence without any
doubt to ascertain if the 2"¥ accused-appellant raped her or not, was the medical evidence
that existed. Upon the examination of the doctor's evidence, it was disclosed that there were

sperms

in the genital track of the PW 1.

Page 462 of the appeal brief is as follows;
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The doctor states that the sperm was found after an examination that was done less than one
day of the incident.

Page 472 of the appeal brief is as follows;
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It was the evidence of the doctor that sperms could be detected after 2 days of the sexual
intercourse. According to the doctor, sperms were obtained to swabs.

Page 499 of the appeal brief is as follows;
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If sperms were present in the genital track of PW 1, why was it not submitted for a D.N.A test?
This incident had occurred on 19.05.2007 and by then the D.N.A. technology was used in
criminal investigations.

In Attorney General vs Pottar Nauffer 2007 (2) SLR 144, it is clear that the D.N.A. technology
was used at that time. If the D.N.A. test was done, it would have proved who committed the
rape on the victim. Had they done the said D.N.A test, they could have elicited the evidence
of such test through a witness who was summoned by the prosecution. The Government
Analyst who gave evidence was a specialist on giving evidence of the presence of sperms in
rape cases.

Page 616 of the appeal brief is as follows;
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In terms of section 5 of the Evidence Ordinance, "a fact is said not to be proved when it is
neither proved nor disproved". By not tendering the sperms for a D.N.A. test it is not proved
that the sperms that existed in the victim's genital track was that of the 2"¥ accused-appellant.
This fact could have been proved if the sperms that were observed by the doctor to be in the
genital track of the witness PW 1 was subject to D.N.A. test in order to establish with proof if
the sperms were that of the 2"? accused-appellant or not.

At the moment what exists is only a mere suspicious circumstance that the sperms are that
of the 2" accused-appellant. While this suspicion existed, the learned High Court Judge
convicted the 2" accused-appellant for the rape of the witness PW 1. This conviction is
erroneous and illegal as it was not proved beyond reasonable doubt the guilt of the 2™
accused-appellant. The learned President’s Counsel submits that, on these facts and the law,
that this appeal be allowed and the accused be acquitted from common intention.

When a person is convicted for murder on the basis of common intention it is necessary to
prove that the murderous intention was shared before a person can be convicted on the
application of section 32 of the Penal Code. In this case what is the evidence of a murderous
intention in the first place? Secondly, if there was one, was it shared? The only evidence of
the witness PW 1 is that the 2" accused appellant attacked her with a ‘manna.” This was
stated in the evidence at the trial.

Further, it was revealed from the child's evidence that in the short history in the medico-legal
report. It is very clear that she had told an unknown person assaulted her. This is the only
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evidence that is there against the 2" accused-appellant. There was no evidence that there
was any animosity with the witness PW 1 and her family. The wife of the 2"¥ accused-appellant
was a party to a partition action to which the witness PW 1’s family, was also a party. In this
case, there was no murderous intention in the first place, established in evidence and since
there was no murderous intention, especially because it was certainly cannot be established
that it was shared under section 32 of the Penal Code.

Another argument raised by the learned President’s Counsel for the appellant was that his
alibi was not considered by the learned Trial Judge. In this case the 2" accused-appellant,
gave evidence and his wife had given evidence establishing his alibi. There was neither
contradictions nor omissions in the evidence of the 2"¢ accused-appellant. However, the
learned Trial Judge had concluded that since the evidence of the prosecution witness PW 1
had been given without any challenge, the evidence of the accused as to the fact that they
were in their houses are untrue.

Page 955 of the appeal brief is as follows;
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It is important to note that the evidence of the 2™ accused-appellant was also unchallenged.
In such a situation, to decide that the evidence of the appellant is untrue and thereby his alibi
should be rejected, is illegal and erroneous. Learned President’s Counsel for the appellant
guestioned as to what was the untruth in the evidence of the appellant established in the
course of evidence and argued that merely declaring that the alibi is faulty, without any
reason would not only be unreasonable and it would be irrational. Therefore, it is very clear
that the alibi has not been considered at all.

The evidence of the appellant does not have a single contradiction nor an omission marked.
In such a situation, what is the reason not to consider the alibi in the same yardstick as the
consideration of the evidence of the victim’s evidence? There was no evidence to establish
the murder of any of the 5 deceased persons. At the same time there was no recovery under
section 27 of the Evidence Ordinance. In the absence of such evidence, the conviction of the
appellant for the murders were unfair and erroneous.

What exists are only suspicious circumstances. These suspicious circumstances do not take
the place of proof beyond reasonable doubt.

In the case of SC (SPL) Appeal No. 07/2018 Rathnasingham Janushan vs O.I.C. Police Station
Jaffna, Chief Justice Jayantha Jayasuriya PC, held as follows;

“Maintaining law and order, bringing in perpetrators to justice, convicting accused
whose guilt is proved according to law and subsequent sentencing are important
stages that has to be preserved and protected to ensure that members of the society
enjoy rule of law and democracy. The victim in this case has been subjected to a
gruesome attack by a group of people. The manner in which this attack was carried
out in broad daylight could have had a serious impact on the society. There is no doubt
that the brutal attack the victim was subjected to in this case cannot be condoned,
but should be subjected to strong condemnation.”
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However, a heavy responsibility lies on the court to ensure that an accused who is brought to
trial, is convicted according to established legal principles irrespective of the seriousness and
the gravity of the incident. As stated above, even if the crime that has been committed is
gruesome and serious, the conviction must be according to established legal principles
irrespective of the seriousness and gravity of the incident.

Section 3 of the Evidence Ordinance reads as follows;
‘Proved;

A fact is said to be proved when, after considering the matters before it, the
court either believes it to exist or considers its existence so probable that a
prudent man ought, under the circumstances of the particular case, to act
upon the supposition that it exists.

Disproved;

A fact is said to be disproved when, after considering the matters before it, the
court either believes that it does not exist, or considers its non-existence so
probable that a prudent man ought, under the circumstances of the particular
case, to act upon the supposition that it does not exist.

Not proved;
A fact is said not to be proved when it is neither proved nor disproved.’

In the present situation, considering the evidence | am of the view that it was "not proved"
under section 3 of the Evidence Ordinance, therefore there is no possibility under the law to
have convicted the 2" accused-appellant.

The conviction is erroneous. Therefore, on this question of law itself the 2"¢ accused-appellant
is acquitted and discharged from all charges against him. The conviction and the sentence are
quashed.

Appeal allowed.

Judge of the Court of Appeal

R. Gurusinghe J.

| agree.

Judge of the Court of Appeal
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