IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA.

In the matter of an Appeal under Article 154P
(6) of the Constitution read with Section 11(1)
of the High Court of the Provinces (Special
Provisions) Act No.19 of 1990.

Officer-in-Charge,

Police Station, Katuwana.
Court of Appeal Case No.: Complainant
CA (PHC) 24 / 2014

Vs.
Provincial High Court Tangalle Case No:
HCRA 11/ 2012 1. Rajapakse Pathiranage Dayawathie,
Walasmulla Magistrate's Court: Ratagahakoratuwa, Thamaduwa,
Modarawana.
214064
2. Amudamana Arachchige Ajith
Kumara,
"Vijitha', Horawinna,
Katuwana.

3. Amudamana Arachchige
Vijithananda,
"Vijitha', Horawinna,
Katuwana.

4. Amudamana Arachchige Laksiri
Chaminda
"Vijitha ', Horawinna,
Katuwana.

1st Party Respondents

AND

Amarapala Jayawardene,
Uswatte, Horawinna,
Katuwana.
2nd Party Respondent

AND BETWEEN
Amarapala Jayawardene,
Uswatte, Horawinna,
Katuwana.

2nd Party Respondent~ Petitioner

Vs.
1. Rajapakse Pathiranage Dayawathie,
Ratagahakoratuwa, Thamaduwa,
Modarawana.
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2. Amudamana Arachchige Ajith Kumara,
"Vijitha', Horawinna,
Katuwana.

3. Amudamana Arachchige Vijithananda,
"Vijitha', Horawinna,
Katuwana.

4. Amudamana
Arachchige Laksiri Chaminda
"Vijitha ', Horawinna, Katuwana.

1st Party Respondent-Respondents

AND NOW BETWEEN

1. Amudamana Arachchige Ajith Kumara,
" Vijitha', Horawinna,
Katuwana.

2. Amudamana Arachchige Vijithananda,
'Vijitha ', Horawinna,
Katuwana.

3. Amudamana Arachchige Laksiri
Chaminda,
"Vijitha ', Horawinna,
Katuwana.

1st Party~2nd 3rd and 4th
Respondent~-Respondents-~Petitioners

Vs.

Rajapakse Pathiranage Dayawathie,
Ratagahakoratuwa, Thamaduwa,
Modarawana.

1st Party-~1st Respondent~
Respondent-Respondent

Amarapala Jayawardene,
Uswatte, Horawinna,
Katuwana.

2nd Party Respondent-
Petitioner-Respondent
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Before: Prasantha De Silva, J.
K.K.A.V. Swarnadhipathi, J.

Counsel: Hirosha Munsainghe AAL for the 1st Party, 2nd) 3rd_ 4th Respondent-
Respondent-Petitioner.

Shayamal Collure AAL with A.P Jayaweera AAL and P. S. Amarasinghe
AAL for the 2nd Party Respondent-Petitioner-Respondent.

Written Submissions:  21d Party Respondent-Petitioner-Respondent filed written submissions
on 14/03/2023.

filed on
1st Party, 2nd Party, 3t Party, 4th Respondent-Respondent-Petitioners
filed written submissions on 17/03/2023.

Delivered on: 02.05.2023

Prasantha De Silva J.

Judgment

This is an appeal that emanates from the order made by the learned High Court Judge of
Tangalle exercising revisionary jurisdiction of the Provincial High Court of the Southern
Province holden in Tangalle seeking to aside the Order of the learned Magistrate made in
terms of Section 68 (3) of the Primary Courts Procedure Act No. 44 of 1979 in favour of the
1st Party Respondents and directing the 2nd Party-Respondent to hand over the possession of

the disputed land to the 1st party-Respondents.

It appears that in the revision application the learned High Court judge held against the 1st
Party Respondent-Respondent on the basis that in terms of section 68 (1) of the Primary Court
Procedure Act, the 21 party Respondent-Petitioner was in possession of the disputed portion
of land on the date of filing of the information and overruled the decision of the learned

Magistrate.
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Apparently, the learned High Court Judge had come to the aforesaid conclusion on the basis
that since the information was filed on 23.01.2012 by the officer in charge of the police
station Katuwana pursuant to the complaint made by the 1st Party-Respondent, R. P.

Dayawathi on 27.03. 2011.

Consequent to the said complaint of R.P. Dayawathi, the 21d Party-Respondent Amarapala
Jayawardene alias Hitchchi Mahaththaya had made a statement to the Katuwana police

station that,

‘D0 ©38:8 9Re®x DEHEHEE yodned mmmdm0 ubde 175 s® e emiden e85
PO 80 eud »YO® ewBe Hdhmed 51 8wE ®Er. YD emEied OO yBIE
B0® W30 1w Sed 9Re®sY 8BBw Bewmdr »H® H»EDS ©8sY 8BBw Ea ®5IzH

@C8O gD ®E.

In this instance, court observes that the said 2nd Party-Respondent, Amarapala Jayawardene

had made a complaint to the police station on 01.12.2011 stating that,

‘008 98® @red mFnr O @Y arvcwe Bwedlm wWwm gwens’y ®I e BxIHJ
0O, OO QRO (¥ DS EEL VBYOW CI ev 9RO gBRBHO® Bewm o
®YOD 0¥0dsTesy 888 gJe®m qiodded ©8xle, dYed OEFE, 0dd, PO
$008ed w8l 88w 8B5Iecd5100; Punr) eHsIDr 9 WAE WIS DB D10OF

0188 wew putng, BOOE Bowm .’

It appears that the Katuwana police had inquired about the said complaint of the 2nd Party-
Respondent Amarapala Jayawardene and consequently had made observation notes on
02.12.2012. Statements were also recorded on 03. 02.2012 from 1st Party-1st Respondent

R.P. Dayawathi, and 1%t Party~2nd Respondent A. A. Ajith Kumara.

Therefore, it is imperative to note that the officer in charge of police station Katuwana had
filed information on 23.01.2012, not on the complaint made by said R.P. Dayawathi on 27.

03. 2011, it was filed on the statements made by said R. P. Dayawathi and A.A Ajith Kumara
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on 03.12. 2011 consequent to the complaint made by the 2nd party Respondent, Amarapala

Jayawardene.

As such, it clearly shows that the said information was filed on the dispute that arose between
the 1%t party, 2nd 3rd 4th Respondents, and the 21d party Respondent with regard to the blocks
of land claimed by the 1st party Respondents when they made an attempt to demarcate

boundaries of their lots by fencing the respective blocks of land.

Therefore, the learned High Court Judge misdirected himself and had come to an erroneous
conclusion that the impugned information was filed consequent to the complaint made by

the 1st party- 1%t Respondent the said R.P. Dayawathi on 27.03.2011.

Hence, it clearly manifests that the learned High Court judge erred in law and facts and held
against the 1t Party-Respondents on the assumption that the 214 party Respondent was in
possession of the disputed blocks of land on the date of filing of the information in terms of
Section 68(1) of the Act. Thus, the order dated 06. 05. 2014 of the learned High Court Judge

stands to be set aside.
In view of the statements made by said R. P. Dayawathi on 03.12.2011, it states that,

‘30 5530 ©®® 2011.12.01 8 8B s¥eedo @vnm 0nrmds 0®® ge® ®0 giA emdes
OO WS @8O men 047 ¢ 1@, OO wen 0457 0@ BwdEID W ¢w B HEDo

6‘(1@@0.7

Since the 2nd Party-Respondent Amarapala Jayawardene had made the complaint on
01.12.2011 against the 1st Party~-Respondent, it clearly demonstrates that the immediate
dispute arose between the 1%t Party-Respondents and the 21nd Party-Respondent just before
filing of the information on 01.12.2011. In view of the complaint made by the 2nd party
Respondent and the statements made by the 1st Party-Respondents, it is apparent that the 1st
Party Respondents were dispossessed, or their possession had been disturbed by the 21d party-

Respondent. Thus, the learned Magistrate had correctly applied the relevant provisions of the
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Primary Court Procedure Act and has held that in terms of Section 68(3) of the Act, the 1st
Party~-Respondent's position in respect of the disputed land was disturbed or had been
dispossessed by the 2nd Party~Respondent within two months prior to the date of filing of the
information. It is seen that the learned Magistrate acting as the Primary Court Judge had
come to the correct findings of fact and law and decided the matter in favour of the 1%t party
Respondent. Thus, we set aside the order of the learned High Court Judge and uphold the

order dated 18.06. 2012 of the learned Magistrate.

Hence, we allow the appeal of the Ist-Party-2nd 3rd and 4th Respondent-Respondent-
Petitioners [Appellant] and direct the 2nd Party Respondent-Petitioner-Respondent to hand
over the position of the respective disputed portions of land to the 15t Party-1st,2nd 3rd and 4th

Respondent-Petitioner [Appellants].

The costs are fixed at LKR. 25,000 to be paid by the 2nd Party Respondent-Petitioner-

Respondent to the 1st Party-2nd 3rd 4th Respondent-Respondent-Petitioners [Appellants].

Appeal allowed.

JUDGE OF THE COURT OF APPEAL

K.K.A.V. Swarnadhipathi, J.
I agree.
JUDGE OF THE COURT OF APPEAL
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