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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST

REPUBLIC OF SRI LANKA

Court of Appeal
Application No:
CA PHC 0099/2018

High Court of Colombo
No.HCRA/49/17

MC Colombo Case No.
34991/2/15

In the matter of an Appeal under and in
terms of Article 138 and Article 154(P) of
the Constitution read with Section 11 of
the High Court of Provinces (Special
Provisions) Act No.19 of 1990.

Ranjan Piyasiri Dantanarayana
30/A 2nd Lane
Ratmalana

Complainant-Appellant

VS.

1.Jayaweera Muhamdiramge Premaratne
No.60/15 Templers Road
Mount Lavinia

Accused-Respondent

2. Mohamed Seynul Abdeen Saley
12/1, Dharmanikethana Place
Koswatte Road
Nawala

2nd Party Respondent

AND NOW BETWEEN
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BEFORE

COUNSEL

ARGUED ON

DECIDED ON

Ranjan Piyasiri Dantanarayana
30/A 2nd Lane
Ratmalana

Complainant-Petitioner-Appellant

1.Jayaweera Muhamdiramge Premaratne
No.60/15 Templers Road
Mount Lavinia

Accused-Respondent-Respondent

2. Mohamed Seynul Abdeen Saley
12/1, Dharmanikethana Place
Koswatte Road
Nawala

2nd Party Respondent-Respondent

Sampath B. Abayakoon, J.

P. Kumararatnam, J.

Manohara De Silva, PC with
H.Kumarage for the Appellant.

Sanjeewa Lal K. Dahanayake with
Dilan Perera for the 2rd Party-

Respondent.

29/03/2023.

05/06/2023.
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JUDGMENT

P. Kumararatnam, J.

The Criminal Investigation Department had filed a case against
Jayaweera Muhandiram Premaratne the Accused-Respondent
(hereinafter referred to as “the Accused”) for committing criminal breach
of trust upon a complaint lodged by the Complainant-Appellant
(hereinafter referred to as “the Appellant”) in the Magistrate Court of

Colombo under the case No. 34991/2/15 on 03.10.2016.

As the property involved in the case is a Montero Jeep bearing
registration No. WP-KI 9486, the Learned Magistrate held an inquiry
under Section 431 of the Code of Criminal Procedure Act No.15 of 1979
and handed over the possession of the vehicle to the 2rd Party-
Respondent (hereinafter referred to as “the Respondent”) by his order
dated 03.10.2016. The Learned Magistrate had considered number of
judgments for and against of handing over the vehicle to the person

who had possessed last when the matter came before the court.

Being aggrieved by the order of the Magistrate, the Appellant filed a
revision application in the Provincial High Court of Western Province
Holden at Colombo to revise the order of the Magistrate of Colombo.
After an inquiry, the Learned High Court Judge of Colombo had
affirmed the order of the Learned Magistrate of Colombo and dismissed
the said revision application subject to a cost of Rs.100000/ payable to

Respondent.

Now the Appellant filed this appeal to set aside the both orders of the
Learned High Court Judge of Colombo dated 11/05/2018 and Learned
Magistrate of Colombo dated 03.10.2016 and to declare that the
Appellant is entitled to possess the vehicle bearing registration No. WP

KI 9486.
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Background of the case albeit as follows:

The Appellant had purchased the subject matter the Montero Jeep from
W.M.W. Mohammed Aslam of Mawanella for a sum of Rs.6.5 million on
open papers. At the time of the purchase, the registered owner of the
vehicle was one Sujeevi Sandra Samaranayeke as per the documents he

had received.

As the Appellant wanted to sell the said vehicle, he entrusted the same
to the Accused who is a known associate of him for a long period of
time. In November 2014, the Accused had informed the Appellant that
he had found a prospective buyer for a sum of Rs.6.2 million and the
Accused had paid an advanced of Rs.400000/- which was
acknowledged by the Appellant in writing.

As the transaction was not materialized as expected the Appellant had
contacted the Accused several times but he was not satisfied with the
explanations given by the Accused. As such he had gone to the Accused
premises to collect the vehicle but was not to be found in the premises
of the Accused. Hence, he had lodged a complaint against the Accused
in the Criminal Investigation Department on 21.09.2015. As up to that
point the said vehicle was on open papers, the Appellant took steps to
register the same in his name and accordingly it was transferred in to

his name on the 05.06.2016.

After the investigation the Criminal Investigation Department had
arrested and produced the Accused before the Magistrate Court of
Colombo. The aforementioned vehicle was seized from the possession of
the Respondent and produced before the Court. At present the main

case is pending before the Magistrate Court of Colombo.

The Appellant submitted following grounds of appeal:

1. The orders of the Learned High Court Judge and the Magistrate
are contrary and against the weight of evidence as vehicle in

question is registered in the name of the Appellant.
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2. Both the Learned magistrate and the Learned High Court Judge
had come to wrong conclusion that the Respondent is a bona
fide purchaser.

3. The Learned Magistrate and the Learned High Court Judge had
failed to consider Section 2(1) of the Motor traffic Act which
states that “the person for the time being entitled to the
possession of the vehicle is registered as the owner.”

4. The Learned Magistrate and the Learned High Court Judge
erred in handing over the vehicle to the party whose possession
it was in prior to being taken in by the police under section
431(1) of the Criminal Procedure Code when the registered
owner of the vehicle was available and was therefore entitled to
possession.

5. The Learned High Court Judge had failed to consider that in any
event the title of the vehicle has not passed on to the
Respondent.

6. In any event costs of Rs.100000/- is excessive considering the

nature of the case.

As the 1st to Sth appeal grounds are interconnected, all said appeal

grounds will be considered together in this appeal.

The Learned Magistrate after considering plethora of Assizes Court
decisions come to a conclusion that the Respondent is a bona fide
purchaser and therefore, his possession of the vehicle had not caused
no any illegality. Therefore, proceeded to release the said vehicle to the
Respondent. The relevant portion of the order of the Learned Magistrate

is re-produced below:
(Page 59-60 of the brief)

0®® DT ecd» BN FCHOEMES wwomed S5 a¢cpe WPKI 9486 ¢dsn
DB o4 Fo®OO e®® &, OB g0 R HNHETE iR ©eD.
oclss 0 BeRw ®Otd) o & oD tESBEERD ©®iPeTE Wil DNes’
@Yes wPODeE DOCICIHOED BeR® VDO DHYdr MDD RDO@. @Y
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BCDeRS FCE ©®F reDR VDO gcdss O SeRw DOtd) weSceO
®Se@C gl 0. I gnd e®® DO eIl 9l © Sem WPKI 9486
cOdn e BB Gl DE) DD Go®® BHeD 431 (1) DOIIBE &gIOD
ee0REE0 S8 a8 #fordl ®F #de3ded 98 e c¢tds 6cd» BOSND
@0 00 BB @ RO BOHME DO®.

The Learned High Court Judge while agreeing with the order of the
Learned Magistrate went in to say that the Appellant knowing that the
vehicle was sold to a third party, got the vehicle registered in his name.
As such the Appellant had not come before the High Court with clean
hands. The relevant portion of the order of the Learned High Court

Judge is re-produced below:

(Page 49-50 of the brief)

0®® AP ©» 6ERY LED R@e® T wrwic@d euBE@mdes 01 O
DBOEDDODIO DFBDT 6EE DO DO TS eFOODTD B GBS 0 WHE IS
EORPDVeES ©HMecHDD e O g, O oHMecHD o0 T 02 O»
DOETDODO @B vy @O DTN DRI &S RO DR OBFH® .02
CRRME LoD 2014 RDeIERL 21 O T & O S god O® DJHH® &
B3 330 0u33E®O0 Yees e®d) EIRG @Y 950 fcr wERNers ¢ B0
OO & @R T ogt. 9 goded S80® el e e e®® e85®@mdO
DB OBFHO ERSNeES O e ERPe® SBICED 0] eMERDRD eSemIO
e®» 6ZROT® DS DB GBO® GO POYED S O &S D eues). O®
SRR e e®® 2Ped 0s3PEPDOr e® D» TOT 08 G DIBOD
NO®OEDO DFN &S VO Ct» DR esPEPDOr VYWes MR @R B
BEEeD @0 ®SR0 @OED DO &, es@mds D85 ewediNs glddmedS €
@R €3 HDBens e»wEcdd B» OB 90 308 =N DeEe® 80 HEHD
0geOB® IO e DRSO 80 T 80 028 ©® IO &t r@HNCED
e®my) S3R0 ©d® D@6 DOV 6@ WHHE BWISTD DO TSR PED DIOD
DHROED O Bt PR D®ens SricRd 038 G» 02 O»
DBOEDDODO0 €8 oS Son®m) &g 8300 esde®ndt ®OEy ®O &S RO
esey. O ©ER® @led @it e®® olDOMEO §Be®i® GrE®syns
eCoss DO gt YD VNed FNDE@IBE tEHEERO ®r8e® T i Terdsensi®
@0 03 O NLEOEDO DN &t BB DIOHND @Y AHD EDECOD eNBTO el
@) ¢z 80 ROD oD eBTE @ @Y Sc®s ®lte) s S3@D e 0O
836 cz53 0®® FlDOHMEBO @& S VD SBOHME DOS.
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The position of the Appellant is that in November 2014, as per the
entrustment to sell his vehicle, the accused had informed the Appellant
that he had found a prospective buyer for a sum of Rs.6.2 million and
paid an advanced of Rs.400000/- which was acknowledged by the
Appellant in writing. After receiving the advance payment of
Rs.400000/- from the accused, the Appellant heard nothing from the
Accused nor from anybody regarding the sale of the vehicle to a third
party. As he could not find the vehicle from the Accused’s premises the
Appellant took steps to register the vehicle in his name and lodged a

complaint at the Criminal Investigation Department.

Further, the Respondent who claims that he bought the vehicle from
the Accused on 21.10.2014, had not taken any meaningful action to
register the vehicle in his name till the complaint was lodged at the
Criminal Investigation Department on 21.09.2015 by the Appellant.
The failure to act within the law and tender to the Registrar of Motor
Vehicles the necessary documents to register the ownership of the
vehicle in his name by the Respondent, clearly demonstrates that he is
not a bona fide purchaser. Had he been the bona fide purchaser he
should have taken meaningful and legal action to register the said
vehicle in his name. Also, he should have approached the Appellant to

have all original documents to act on the registration.

Further, the Respondent had not taken any endeavour to contact the
Appellant to get the necessary documents to register the vehicle in his
name. According to the Appellant, the Respondent had only contacted
him after the case was filed. This lethargic attitude of the Respondent

also amplifies the demonstration that he is not a bona fide purchaser.
In Sugathapala v. Thambirajah 67 NLR 91 the court held that:

“that it is open to a Magistrate, when he acts under section
419 (1), to direct the property found in the possession of one
person to be delivered to another person who is entitled to

possess it. Section 419 has conferred jurisdiction on the
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Magistrate to decide who is entitled to the possession of such
property. In exercising that power, the Magistrate is not
deciding a civil dispute, but only the right of possession in
respect of the property. In the absence of anything to show
the title to the property, it should be ordered to be delivered
to the person in whose possession it was when it was seized

by the police”.

Considering the above cited judicial decision, I set aside the order dated
03.10.2016 by the Learned Magistrate of Colombo and the order of the
Learned High Court Judge dated 11.05.2018 as they cannot be allowed

to stand.

I direct that the vehicle No. WP-KI 9486 which was the subject matter of
this action shall be released to the Appellant who is the registered

owner of the vehicle.
Therefore, this appeal is allowed.

The Registrar of this Court is directed to send a copy of this order to the
High Court of Colombo and the Magistrate Court of Colombo along with

the original case record for necessary action forthwith.

JUDGE OF THE COURT OF APPEAL

SAMPATH B. ABAYAKOON, J.

I agree.

JUDGE OF THE COURT OF APPEAL
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