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Delivered on: 04.07.2023
Prasantha De Silva J.

Judgment
The Officer-in-charge of the Police Station Avissawella being the informant has filed an
information in case bearing no 92964 on 01.12.2015, in terms of Section 66(1)(a) of the
Primary Court Procedure Act No 44 of 1979, against the 15t and 274 Party Respondents in
order to prevent breach of peace among the parties. Thereafter, one Mohomed Mansoor

Mohmed Subair had intervened in the said action.

The learned Magistrate acting as the Primary Court Judge had followed the procedure
stipulated in Part VII of the Primary Court Procedure Act and had fixed the matter for inquiry.
At the conclusion of the inquiry the learned Magistrate who was acting as the Primary Court

Judge has delivered the order on 15.03.2016 in favour of the 21d Party-Respondents.

Being aggrieved by the said order of the Learned Magistrate, the 15t Party-Respondent-
Petitioners had invoked the revisionary jurisdiction of the High Court of Western Province

holden in Avissawella in case bearing no 11/2016 (Rev).

Thereafter, the 2nd Party-Respondent-Respondent and the Intervenient-Respondent-
Respondent had filed their objections to the said revision application followed by counter

objections of the 1%t Party~Respondent-Petitioner.
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After filing of written submissions by all Parties the matter was fixed for order and the learned
High Court Judge delivered the order on 07.12.2018 in favour of the 1stParty-Respondent-~

Petitioners revising the said order of the learned Magistrate.

Being aggrieved by the said order the 2nd Party~Respondent-Respondent-Appellant namely
Sooriya Arachchige Maheshika Lakshani and the Intervenient-Respondent-Respondent-
Appellant [hereinafter sometimes jointly referred to as the 1t and 2nd Appellants respectively]
had preferred Appeals bearing case No. CA PHC 210A/2018 and CA PHC 210/2018
respectively to the Court of Appeal.

Factual Background:

It appears that 1%t Party-Respondent-Petitioner-Respondents placed affidavit evidence before
the learned Magistrate that 1%t Party-Respondent-Petitioner-Respondents were running a
communication center and a sub-post office at the disputed premises which is the subject

matter of the instant action.

It was the position taken up by the 1t Party-1st and 2nd Respondent-Petitioner-Respondents
[hereinafter referred to as the 15t and 214 Respondents| that they had recruited the 214 Party-~
Respondent-Respondent-Appellant in case CA PHC 210A/2018 [hereinafter referred to as
the 15t Appellant] as an employee to the said business. Since the 15t Appellant was disloyal to
the 1st Respondent, the 1st Appellant’s services were terminated from his communication
center and the keys of the premises which were in the hands of the 1st Appellant were taken

away.

Subsequently, the 1t Appellant had made a complaint to the Police that the 15t Respondent
assaulted the 1st Appellant and as a result of the said altercation 15t Appellant was admitted

to the hospital.

However, after two weeks’ time the 15t Appellant with the aid of the Police had entered the
disputed premises and she has been in possession of the premises on the day the dispute arose

between the Parties.

It was the position taken up by the 1st Appellant that she was never employed by the 1st
Respondent, instead 1t Appellant had leased the premises in dispute, bearing no 16,

Seethawaka, Avissawella from the 1st Respondent.

It was submitted by the 15t Appellant that the 1st Respondent never entered into a lease

agreement with the 1st Appellant even after she had come into occupation of the disputed
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premises. Although the 15t Appellant requested to enter into a lease agreement, 15t Respondent

had deliberately neglected to do so.

Due to the suspicious conduct of the 15t Respondent, 15t Appellant had searched the relevant
folios in respect of the said premises at the land registry and had come to know that the title
holder of the disputed premises is the 2nd-Respondent-Respondent-Appellant in CA PHC
210/2018 namely Mohamed Mansoor Mohamed Subair [hereinafter referred to as the 2nd
Appellant].

In this instance, court observes that the Respondents have not substantiated the said position
that they recruited the 15t Appellant as an employee to their ‘Communication shop’ and that

1t Appellant’s services were terminated.

Thereafter, the 1%t Appellant had entered into a lease agreement with the 2nd Appellant in

respect of the said disputed premises on 26.10.2015.

In view of the evidence placed before the learned Magistrate, it is seen that the dispute relates
to possession of the premises, thus it comes within the purview of section 68(1) or section

68(3) of the Primary Court Procedure Act and as such, court must determine,

a) who was in possession on the date of filing of the information, or
b) if there’s any dispossession, who was in possession of the disputed premises within

two months prior to the date of filing of the information,

and to protect his/her possession until the matter is adjudicated before a competent civil

court.

It is worthy to note that the learned Magistrate by order dated 15.03.2016 held that, the 1st
Appellant was in possession of the disputed premises until the information was filed on

01.12.2015, thus she is entitled to the possession of the disputed premises.

However, the learned High Court Judge has revised the said order of the learned Magistrate
and held that the 1%t and 21d Respondents are entitled to the possession of the said premises
in dispute as they were in possession of the disputed premises on the date of filing of the

information.

It appears that the learned High Court Judge had come to the conclusion that the 1t Appellant
had operated her business namely ‘Mahesihka Communication’ at no 29, Seeethawaka,

Avissawella and not in the premises in dispute bearing no 16, Seethawaka Road, Avissawella.
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Furthermore, the learned high Court Judge has taken into consideration that the lease
agreement dated 26.10.2015 entered by the Appellants had been executed after the date on
which the dispute has arisen on 16.10.2015.

It is clear that since the dispute relates to premises bearing no 16, Seethawaka Road,
Avissawella, the matter in issue falls within the ambit of section 68 of the Primary Court

Procedure Act.

In view of the Complaint made to the Police by the 1st Appellant on 16.10.2015 and the
statements made by the 1st Respondent on 02.11.2015 and 17.11.2015, the incident took
place on or about 09.10.2015, and the 1st Appellant was in the possession of the disputed

premises against the approval of the 15t and 21d Respondents.

It is observable that the Respondents had complained to the Police only on 02.11.2015 after
the complaint made by the 1st Appellant on 16.10.2015 to the Police about forcible
dispossession of the 15t Appellant by the 1st and 27d Respondent from the disputed premises.

It is significant to note that 1st and 2nd Respondents did not make any complaints to the Police
regarding the said incident until the 1%t Appellant made the complaint to the Police regarding

the unlawful dispossession.
According to the complaint dated 16.10.2015 by the 1st Appellant,

“@Osfe Bswon wm cwewsy pEwd wxen’ mpE@EO goewm ¢fodcw’ Sm»o
@OD&... BwdwsdE, emi@Ben’ ez (communication) ez 8w wiedd), compufter,
photocopy machine, e arpoc HIweé 0@ a@z¢ we @l @¢io Dess wpoz'

@0ewr dwa...”

Police Statement by the 15t Respondent (Suminda Wijeratna) on 02.11.2015 stated that,

“@® Beso 2014.10.16 E» @06’ £250¢30820 edonwd e5;Fer 835, s ¢OF ;00 @¢ad
Dz 8O @O ¢rwensy ed @¢edd wnd Eeow D"

Hence, it is evident that the 1st Appellant was in possession of the disputed premises in some

capacity until 16.10.2015.
According to the Affidavit of the 15t Respondent,

“o¢ 928 @¢O2 08002280 @8 0dge 856gewzy 2015.10.19 Oz Ex owd 5O goeszyz
@2 eeBiEed www ¢ @¢oeE ®é gred S....7
iz PeeG iz
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“o500 @O ewed D SO dws Ha gy 0dect;eCE ©¢I0 wé Cow&mr O eOceI®
DO WO, & Do OB Bauzlosy ¢wd IO edmewsy 9O w0 Pod BL@ow
@O Hewed 0 @¢yzd Bawco.”

Furthermore, the 27d Respondent has stated in her statement dated 17.11.2015 has states

that,

“® Hwr 0® Cod&mr Dwr ¢w o® em@Nemes’ (communication) demzy

@85Y00r Omwid 8O0E e¢s)zn Bwsizn”

However, it is in evidence that after the preliminary inquiry and site inspection by the Police,

possession was handed over back to the 1st Appellant and that, the 15t and 274 Respondents

have asked for possession of the disputed property by complaints dated 02.11.2015 and on
17.11.2015.

It is also relevant to note that the key to the disputed premises had been forcibly taken by the

Ist Respondent from the 1%t Appellant which amounts to a dispossession. However, it is

evident that the 15t Appellant’s possession was restored on 19.10.2015.

Now I will consider the findings of the learned High Court Judge with regard to the impugned

dispute between the Parties. Accordingly, it is stated in the order that,

Y @200 eoe®@ma;O5) 005005y H9;080 »&m oz 568 0@ NSO ese®
2005 e 1020 Ooc'm0200 OO 008w ¢m0 G0 cwm O ¢dedredE
e®® MDD Sew Defnd Oz odsc wno 10 doc»0200 OocEm»0mabued’
eImmed 5080 e®@® »HEOO Sew Oefnd O» oloc waHew 102 Oocnm0md
om0l wnd Hg OO Hoemn®m oce con G08m odwmoes
OB6/O290029 @ e33200 &2 DO 570 EES @D.

doct §O¢ owm 28 368 ¢8edenedF e Hi08m admoenw 0@d» 9852 @200 ¢ H@
8 E§o;® gmoawew OFz 2014.08.27 O» E» HO 0®@® m»EOO Sew dend O
&omed ‘Maheshika communication’ wz 298w wden wrIfedezx gowmzwzs
80002 Fw DO 2060 @200 &2 1929 DD 0m00 OO 2028w woed EEo;®
G200 OFsY 30 050 2014.02.21 O E» 8O »® H0ees ‘@08z 08N e esy” wm
2208w wOen Oroendws sdrews dw JON...”
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“D@ 0®® NYOO Sew Defnd O odse Orrendn SOOI wWI® 10®y e JO
HOoS 8OO0 Fw Osresaoed 22905000 @®@® GO Sew Oefnd O e¢sEO
@820 O10e00w SO0z Jus DO H® woed EE0;® Gt OdsY edess ¢ 10
OO 0200 Oo 02080 SO §EE $200;8502 BacaE0emzy Z2endd oG 63
0200 98852 @200 .

& @0 19088 OrYery 0@ »Eed 1020 ODE 000 Oocm0mbu 0@ »HEed
Sew Dalnd @200 ¢oz 26 [typo, should be 29] 8:0z ¢SelesncdE woy EE»edd
‘Maheshika communication’ @z 2308w @Oz Oveowsn’ sOOrewz ewes ¢

P048....”7

In this instance, court observes that the said finding of the learned High Court Judge is
erroneous. The learned high Court Judge has misdirected himself and had come to a wrong
conclusion that the 15t Appellant had been running a Communication at her residence no 29,

Seethawaka, Avissawella.

The learned High Court judge has failed to observe that the 15t Appellant was initially running
a Communication at no 29, Seethawaka, Avissawella and subsequently it was shifted to no
16, Seethawaka, Avissawella [to the disputed premises] based on an oral agreement with the

Respondents.

Therefore, it is apparent that the 15t Appellant had been running the communication shop at

the disputed premises on her own and not as an agent of the Respondents.

The court draws the attention to the statement made on 16.10.2015 (the date of the incident)
by Milton Wijetunga,

“Docmo; Codlm caerd w» g pEO communication Smz @@ onen
&) S50z w ¢wersy. pE@O ¢oew a¢odcs 8@ edmo.

[-]

eu2d OB cx¥om 238 OO @maedids &r¢o, D5 @wEr 2015.10.16 &2 E» ¢OF
12.30 © 6@ 88w HooY. ¢ 9EwO Frcovz &8s s85Y @ye,00s.

8638, ¢cOed 0;290 ecmiesy dm, el wed Haew. EwBedE, emiBHenesy dozw'
Bae woedd), w®8wds, photocopier, &uEc ¢gipeoc HIwsé o® o® g&xl¢ wm
@820 @¢a0 Oesr wpor goe®z Fwa. @8 ¢izY ¢O @0fwe T WOEI 10O

10 of 11



It is observed that the said Complaint was made on the date on which the dispute arose, and
it is seems that the 1st Appellant was forcefully ousted by the 1st Respondent in a violent
manner, which is not permitted under the law. The contention of the 1st Appellant was

substantiated in the said Complaint as well.

Thus, it is apparent that the learned Magistrate had duly analysed and evaluated the evidence
placed before him and had come to correct findings of fact and law and determined that 1st
Appellant was in possession of the disputed premises on the date of filing of the information

and determined the matter in terms of section 68(1) and (3)

Therefore, I hold that the learned High Court Judge had come to an erroneous conclusion

and set aside the order of the learned Magistrate.

Thus, we set aside the order dated 07.12.2018 by the learned High Court Judge and affirm
the order dated 15.03.2016 by the learned Magistrate. Hence, we allow both appeals
preferred by 1st and 2nd Appellants.

Both Appeals are allowed.

JUDGE OF THE COURT OF APPEAL

K.K.A.V. Swarnadhipathi, J.
I agree.
JUDGE OF THE COURT OF APPEAL
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