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Sasi Mahendran, J.

The 15t Accused-Appellant (hereinafter referred to as ‘the Accused’) and another

Deepthi Hewage Piyasena were indicted before the High Court of Embilipititya for having

committed the offence of murder of one Athukorala Arachchige Weerasena(the Deceased)

an offence made punishable under Section 296 read with section 32 of the Penal Code.

Prosecution led the evidence of eight witnesses and evidence marked as P1 to P5.

The Accused made a dock statement. At the conclusion of the trial, the Learned High

Court Judge acquitted and discharged the 27 Accused and convicted the Accused for the

murder, and the death sentence was imposed.

Being aggrieved by the said conviction the Accused has appealed to this court.

The following grounds were set out in the written submission.

1.

10.

Non-compliance of section 48 of the Judicature Act relating to the adoption of
proceedings. (The said ground was later withdrawn).

Learned Trial Judge has erred in law on the principles relating to Section 27
Recoveries.

Learned Trial Judge erred in law by applying the Lucas principle thereby causing
serious prejudice to the Accuse-Appellant.

The Application of the Ellenborough Principle is wholly unwarranted in the
instant case.

The case being projected on the last seen theory, prosecution has failed to establish
the exact time of death.

The case being on circumstantial evidence, prosecution has failed to exclude the
possibility of 3rd party being the perpetrator of the crime.

Learned Trial Judge has erred on a critical issue of fact causing prejudice to the
Accused-Appellant.

Learned Trial Judge has erred in law by relying upon hearsay evidence thus
violating the evidence ordinance.

Items of circumstantial evidence are not weighty enough to support the conviction.
Items of evidence favorable to the accused-appellant has not been considered by

the learned trial Judge consequently denying him of a fair trial.
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The facts and circumstances giving rise to this appeal are that:

According to PW1 Garusinhage Karunaseeli who is the wife of the Deceased stated
that on the fatal day of the 20th of October 1997, the Deceased had left home at 6:45 pm
saying that he was going to the Accused (alias Kalu Mali) house which is 300 meters away
from their house with a bottle of Kassipu. Since the Deceased had not returned in the
morning PW1 visited the Accused’s house in search of her husband there she saw the
Accused and his elder brother (204 Accused) and family were present, the Accused had
then told her that the Deceased went to get more Kassipu.

This was further stated in her cross examination that there were 3 to 4 people

present but she was unable to identify them clearly.
On Page 50 of the brief;
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Thereafter PW1 visited the brewer, who said that he had not seen the Deceased
after he made the purchase the previous evening. PW1 then lodged a complaint at the
Police Station. She was later summoned to the Police Station to identify the body which

was recovered from a cesspit in front of the Accused’s house.

PW1 states that she identified the body and the clothes that the Deceased was
wearing evidence marked as P1 and P2 from the day she last saw him.

On Page 65 of the brief;
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According to PW8 IP Lansakara, He confirmed that PW1 had lodged a complaint
regarding the disappearance of her husband, and since he was last seen at the Accused’s
house upon suspicion a constable was sent on PW8’s directions to notify the Accused’s
family that the Accused was asked to come to the Police Station on the 2224 of October
1997.

On page 94 of the brief;
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On the following day, the Accused appeared before him at the Police station, after
the interrogation he directed PS.4493 PC Somaratne (PW7) to record the Accused’s
statement. In his statement he had indicated that he can show where the knife is and
where the pit is located, at his property, 88w &® ¢ essiBw w(Bw G1E Om @ ¢ Ol
S8 a8ex @». 90 dw ew¥ded yedxy. (On page 98) which was marked as P3).
Thereafter, this witness along with the other police officers, and The Accused had gone to

the Accused’s place.

When they arrived there, the Accused showed him the knife (@ ®=35@) which was
placed on the rack on the side of the wall and showed where the pit was which was 56 feet
away from the Accused’s house. He smelled a repulsive stench, after removing the debris
they discovered the body was facing downwards on the side of the left canal. In the
presence of the magistrate and the judicial medical officer the body was recovered.
Further, he stated that there were blood stains found on the front of the porch of the
Accused's house and later the knife was taken into custody. This item of evidence was

not challenged by the Accused.

According to Dr S.Munasinghe the Judicial Medical Officer PW5, He was present
when the body was discovered in the cesspit and stated that the body had not decayed.
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He identified two cut wounds, firstly, on his forehead which was measured at 2 inches

secondly found on the back measured at 3 inches above the ear, and his bones were

broken. He further stated that a heavy blow from a heavy weapon like a ‘@=¥=w’ or of

similar calibre can be used to inflict such harm. He stated that the Police had produced

the Manna knife and that the wounds could have been caused by that weapon. In his

expert evidence, he stated that the death could have been avoided if the Deceased had

received medical attention but without due medical attention it would result in death. He

stated that the cause of death was the shock caused by bleeding to the brain from a blow

to the head with a sharp weapon. He assumed that the 15t injury was not the cause of

death but rather the 204 injury.

On Page 169 of the brief;
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According to Somaratne PW7s evidence, he recorded the statement after the
Accused was interrogated by PW8 and produced by the reserve. Further, he has stated
that the Accused gave the statement voluntarily. However, before accused statement had

been recorded he had indicated the above facts on page 71 of the IB.
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On Page 191 of the brief;
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Thereafter the Accused was arrested by him and he had gone along with the other
officers and the Accused to the Accused’s house, He further stated in his cross examination
that the Accused was summoned to the Police station, the reason for the Accused to be
summoned was regarding the complaint made by PW1 about the disappearance of the

Deceased.

The Accused’s version.

The Accused gave his dock statement, where he stated that the Deceased was
working at his place and afterward in the evening, went to buy some Kassipu and
returned to the Accused’s house. There were 4 to 5 individuals present that evening and
after drinking the Deceased left at 8:30 pm. Thereafter at 9:00 pm, PW1 has come to his
house in search of her husband (the Deceased), he said that he had not seen him, since
the Deceased had been missing for two days, she said that she is going to lodge a complaint
with the police. Thereafter he was summoned to the police station on the 234 of October
1997 and he was beaten up by the police officer 4 or 5 times before he gave his statement.

He states that he had no animosity with the Deceased and that he is innocent.

The main objection taken by the Accused was that the said recovery made under
Section 27(1) of the Evidence Ordinance (marked as P3) is inadmissible due to the fact
that when his statement was recorded on the 23rd of October 1997, he was neither a

person accused of an offence and was he in custody.

In other words, the prosecution has failed to establish whether at the time of
recording the statement by P7, was he a person Accused of an offence and he was in the

custody of the Police officer.
Section 27(1) of the Evidence Ordinance reads as follows; “When any fact is deposed

to as discovered in consequence of information received from a person accused of any

offence in the custody of a police officer so much of such information whether it amounts
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to a confession or not as relates distinctly to the fact thereby discovered may be proved.”

What we have to decide is whether a formal accusation and custody of a police
officerare vital as a pre-requisite to the admissibility of the statement in terms of section

27(1) of the Evidence Ordinance, if a fact is discovered in consequence of that statement.

This 1ssue was considered in several cases in both Indian and Sri Lankan

judgements.

In the case of Narayana Swami V. Emperor, A IR 1939 Privy Council 47 at page
51, Lord Atkin held that;

“It would appear that one of the difficulties that has been felt in some of the Courts
in India in giving the words their natural construction has been the supposed effect
on Sections 25, 26 and 27,Evidence Act, 1872. S 25 provides that no confession made to a
police-officer shall be provedl against an accused. S 26 No confession made by any person
whilst he is in the custody of a police-officer shall be proved as against such
person. Section 27 is a proviso that when any fact is discovered in consequence of
information received from a person accused of any offence whilst in the custody of a police-
officer so much of such information whether it amounts to a confession or not may be
proved........coeueneen.. It is obvious that the two sections can in some circumstances stand
together. Section 162 is confined to statements made to a police-officer in course of an
investigation. Section 25 covers a confession made to a police-officer before any
investigation has begun or otherwise not in the course of an investigation. Section
27 seems to be intended to be a proviso to Section 26 which includes any statement made
by a person whilst in custody of the police and appears to apply to such statements to
whomsoever made e.g., to a fellow prisoner, a doctor or a visitor. Such statements are not
covered by Section 162. Whether to give to Section 162 the plain meaning of the words is
to leave the statement still inadmissible even though a discovery of fact is made such as

is contemplated by Section 27 it does not seem necessary to decide.”

This case was referred in by Banadaranayke J in the case of Samson Atygala v. Attorney

General 1986 1 SLR 390.

In the case of The State of Uttar Pradesh v. Deoman Upadhyaya (1960) 61 Crim
L.J 1504 at page 1510 Shah J, held that;
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“Section 27 of the Indian Evidence Act is one of a group of sections relating to the relevancy of
certain forms of admissions made by persons accused of offences. Sections 24 to 30 of the
Act deal with admissibility of confessions, 1.e., of statements made by a person stating or
suggesting that he has committed a crime. By_s. 24, in a criminal proceeding against a
person, a confession made by him is in- admissible if it appears to the court to have been
caused by inducement, threat or promise having reference to the charge and proceeding
from a person in authority. By s. 25, there is an absolute ban against proof at the trial of
a person accused of an offence, of a confession made to a police officer. The ban which is
partial under s. 24 and complete under s. 25 applies equally whether or not the person
against whom evidence is sought to be led in a criminal trial was at the time of making
the confession in custody. For the ban to be effective the person need not have been
accused of an offence when he made the confession. The expression, " accused person "
in_s. 24 and the expression " a person accused of any offence " have the same connotation,
and describe the person against whom evidence is sought to be led in a criminal

proceeding. As observed in _Narayan Swamy v. Emperor, 66 Ind App 66: (AIR 1939 PC

47), by the Judicial Committee of the Privy Council, " s. 25 covers a confession made to a
police officer before any investigation has begun or otherwise not in the course of an
investigation ". The adjectival clause " accused of any offence " is therefore descriptive of
the person against whom a confessional statement made by him is declared not provable,
and does not predicate a condition of that person, at the time of making the statement for
the applicability of the ban. Section 26 of the Indian Evidence Act by its first paragraph
provides " No confession made by any person whilst he is in the custody of a police officer,
unless it be made in the immediate prosence of a Magistrate, shall be proved as against a
per. son accused of any offence." By this section, a confession made by a person who is in
custody is declared not provable unless it is made in the immediate presence of a
Magistrate. Whereas s. 25 prohibits proof .of a confession made by a person to a police
officer whether or not at the time of making the confession, he was in custody, s.
26 prohibits proof of a confession by a person in custody made to any person unless the
confession is made in the immediate presence of a Magistrate. Section 27 which is in form

n

of a proviso states " Provided that, when any fact is deposed to as discovered in
consequence of information received from a person accused of any offence, in the custody
of a police officer, so much of such information, whether it amounts to a confession or not,
as relates distinctly to the fact thereby discovered, may be proved." The expression, "
accused of any offence " in s. 27, as in_s. 25, is also descriptive of the person concerned,

l.e., against a person who is accused of an offence, s. 27 renders provable certain
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statements made by him while be was in the custody of a police officer. Section 27 is
founded on the principle that even though the evidence relating to confessional or other
statements made by a person, whilst he is in the custody of a police officer, is tainted and
therefore inadmissible, if the truth of the information given by him is assured by the
discovery of a fact, it may be presumed to be untainted and is therefore declared provable
in so far as it distinctly relates to the fact thereby discovered. Even though_s. 27 is in the
form of a proviso to_s. 26, the two sections do not necessarily deal with the evidence of the
same character. The ban imposed bys. 26is against the proof of confessional
statements. Section 27 is concerned with the proof of information whether it amounts to

a confession or not, which leads to discovery of facts. By s. 27, even if a fact is deposed to

as discovered in consequence of information received, only that much of the information

is admissible as distinctly relates to the fact discovered.”

In The State v. Memon Mohamad Husain and Another, A.ILR (1959) at Page 534
and page 536, Patel J held that;

“In Section 24 of the Evidence Act, words precisely similar to those used in Section
27 are used; it refers to a confession made by an accused person and if the contention that
1s now made is accepted, it might introduce a great deal of injustice to persons accused of
an offence because all confessions made by a person before he became an accused, would
be admissible even if they were obtained by inducement, threat or promise. Section 24 in
considered in the case of Emperor v. Cunna, 22 Bom LR 1247; (AIR 1920 Bom 270) (FB).
Sir Lallubhai Shah at p. 1261 (of Bom LR): (at page 273 of AIR) says that section will be

applicable to a confession made by a person, who becomes subsequently accused on an
offence. The other Judges in effect accept this, but they differed from the learned Chief
Justice on the question of fact as to whether the confessions were made by inducement,
threat or promise. The phrase has been used in both sections and it must be interpreted
in the same manner in both sections. No possible reason can be suggested why it should
have a different meaning. We are therefore of opinion that the words information received
from "a person accused of any offence" in Section 27 cannot be rad to man that he must
be an accused when he gives the information but would include a person if he became
subsequently an accused person, at the time when that statement is sought to be received

in evidence against him.”

The above said judgements were considered by Alles J in the case of

P.P.Petersingham v. The Queen 73 NLR 537 at page 543, His Lordship held that;
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“The words "person accused of any offence" appear in Section 25 and as section 27 is
a proviso to section 25 as well as section 26, according to the trend of judicial decisions,
there is no reason why the interpretation of the words in section 27 should be any different
from the construction that could be reasonably placed on the words in section 25. In
section 25 there is an absolute ban on information made to a police officer at any stage
and therefore it is reasonable to argue that the words "person accused of any offence" in
section 27 does not necessarily mean a person against whom a formal accusation for an

offence is made.”

Recently Colin-Thome, J followed the above said judgements in the Nandasena v.
Republic of Sri Lanka 1978-1979 (2) SLR 235, His Lordship held;

“For the reasons enumerated above, I am in respectful agreement with the
interpretation of the majority of the Judges in the State of Uttar Pradesh v. Deoman
Upadhyaya (supra) and I hold that the words 'accused of any offence' in section 27 A the
Evidence Ordinance is descriptive of the person against whom evidence relating to
information alleged to be given by him is made provable by section 27 and that " it does
not predicate a formal accusation against him at the time of making the statement sought

to be proved, as a condition of its applicability.”

The crucial evidence postulated is the pit containing the body of the deceased,
which was discovered by a police officer from the statement (P3) made by the Accused and
recorded by PW7. The Accused was under suspicion at the time, making his statement
admissible; prior to making his statement, he was well aware that he was under
investigation for a murder charge regarding the now-deceased individual, last seen at the
Accused's house. He was then asked to report to the Police Station. Therefore, we assert

that at the time the statement was recorded, he was a person accused of an offense.

Next point to be consider is whether the Accused was under the custody of the
Police when he made a statement leading to the discovery of the relevant fact.

In the instant case the evidence was that, in the course of the investigation the
police wanted to question the Accused regarding the whereabouts of the Deceased who
had gone to the Accused place at night and thereafter was not seen. Therefore, the Police

has sent a message for him to appear at the Police station where he was then interrogated.

The expression ‘in the custody of the police officer’ in section 27(1) of the Evidence

Ordinance was interpreted in the following judgements.
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His Lordship Shah J in State of Uttar Pradesh v. Deoman Upadhyaya (Supra),

“This distinction between persons in custody and persons not in custody, in the
context of admissibility of statements made by them concerning the offence charged
cannot be called arbitrary, artificial or evasive: the legislature has made a real distinction
between these two classes, and has enacted distinct rules about admissibility of

statements confessional or otherwise made by them.

There is nothing in the Evidence Act which precludes proof of information given
by a person not in custody, which relates to the facts thereby discovered; it is by virtue of
the ban imposed by S. 162 of the Cr. P.C., that a statement made to a police officer in the
course of the investigation of an offence under Ch. XIV by a person not in police custody
at the time it was made even if it leads to the discovery of a fact is not provable against
him at the trial for that offence. But the distinction which it may be remembered does not

proceed on the same lines as under the. Evidence Act, arising in the matter of

admissibility of such statements made to the police officer in the course of an investigation
between persons in custody and persons not in custody, has little practical significance.
When a person not in custody approaches a police officer investigating an offence and
offers to give information leading to the discovery of a fact, having a bearing on the charge
which may be made against him he may appropriately be deemed to have surrendered
himself to the police. Section 46 of the Code of Criminal Procedure does not contemplate
any formality before a person can be said to be taken in custody: submission to the custody
by word or action by a person in sufficient. A person directly giving to a police officer by
word of mouth information which may be used as evidence against him, may be deemed
to have submitted himself to the custody " of the police officer within the meaning of S.

27 of the Indian Evidence Act.”

In Nandasena v. Republic of Sri Lanka (Supra), “With regard to the expression 'in
the custody of a police officer' in section 27 it does not necessarily mean formal arrest.
In Aishan Bibi v. Emperor ™ at 15, where a person had not been formally arrested but
had been a suspect from the beginning and had apparently been treated as an accused
person and much restraint on his movements was not imposed as he could hardly have
absconded, it was held by the Lahore High Court that he was in police custody and that
the statements given by him in consequence of which recoveries were made could be

proved under section 27 of the Evidence Act.
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This case adopted the same principles followed in Maung Lay .
Emperor® and Jallo v. Emperor®. In Maung Lail v. Emperor (supra)it was held that as
soon as an accused or suspected person comes into the hands of a police officer, he is, in
the absence of clear and unmistakable evidence to the contrary, no longer at liberty and
1s, therefore, in custody within the meaning of sections 26 and 27 of the Evidence Act. In
other words, a detention of a person by the police as a suspect amounted to his being in

police custody.

In Allah Ditta v. Emperor 19 at 1085 it was held that: (2) in order that a statement
under section 27 be admissible, the maker of the statement should be in the custody of
the police, but that custody need not be a formal arrest ; (b) in the case of mere suspects
who have not been formally charged with any offence or arrested under any section of the
Criminal Procedure Code their presence with the Police under some restraint amounts to
'custody' which is contemplated by section 27; and (¢ if a statement made by a person in

the above circumstances, leads to the discovery of any matter, it is admissible.

In a recent case Umed v. The State of Madhya Pradesh 1V it was held that the word
'custody' in section 27 cannot be said to mean only When the accused is actually taken
into custody by the police officer. it also includes such state of affairs in which the accused
can be said to have come into the hands of a police officer or can be said to have been

under some sort of surveillance or restriction.

The above principles, with which I agree, have to be applied to the facts of the
instant case. It is true that S. I. Chandradasa stated in evidence that at the Maturata
Police Station: " I recorded his statement at about 3.30 a.m. on 8.2.1974. At that time I
took him into custody." However, all the circumstances in the case have to be examined

in order to decide this question.”

Recently Bandaranayaike, J in Samson Atygala v. Attorney General (supra) has
considered “whether the deponent should be in the custody of the police in order to make

a statement leading to the discovery of a relevant fact admissible.”

He held that “From the above evidence it is clear that from the time the accused
submitted himself voluntarily at the police station for the purposes of the investigation
that was afoot, he was not free to go away. It is a compelling inference that as a result of

the interrogation the police had got vital information which they then proceeded to record
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so that at the time the accused gave this information to the police it could fairly be said
that he was in police custody, and that at the time the information was reduced to writing
he was in police custody. These facts therefore satisfy in my view the requirements of s.
27. In this view of the facts the submission of learned counsel for the accused-appellant

that the appellant was not an accused in custody is without merit and fails.”

The evidence reveals upon message received with regard to the disappearance of
the deceased the Accused appeared at the Police station. Thereafter he was interrogated
and subsequently his statement was recorded which led to the discovery of the Deceased’s
body from the pit. From the above evidence he himself voluntarily surrendered to the

Police. Until the recovery was made, he was under the custody of the Police.

For the above said reasons we hold that when the Accused made a statement to the
Police on the 234 of October 1997 the Prosecution has established through the evidence
that the Accused was a person accused of an offence and that he was under the custody of

the Police officer. For this reason, the submission of the learned counsel must fail.

There is no reason for us to disturb the findings of the learned High Court Judge,
where he held that the prosecution had established beyond reasonable doubt. We

therefore dismiss the appeal.

JUDGE OF THE COURT OF APPEAL
Menaka Wijesundera, J.
I AGREE.

JUDGE OF THE COURT OF APPEAL
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