IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA.

Court of Appeal Case No.:
CA (PHC) 258/2017

PHC of Sabaragamuwa holden in
Ratnapura Case No: RA 10/2009

Magistrate Court of Ratnapura
Case No: 20442

In the matter of an Appeal under Article
154 (P) (6) read with Article 138 of the
Constitution of the Democratic Socialist
Republic of Sri Lanka.
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Prasantha De Silva J.,
Order

This is an appeal emanating from the Order of the learned High Court Judge of the Provincial
High Court of Sabaragamuwa Province holden at Ratnapura, exercising revisionary jurisdiction
against the Order made by the learned Magistrate who was acting as the Primary Court Judge

in terms of Section 66 of the Primary Court Procedure Act no 44 of 1979.

It appears that the Petitioner had filed a private Plaint in terms of Section 66 1(b) of the said Act

in the Magistrate Court of Ratnapura.

The learned Magistrate after following the procedure stipulated under Section 66 of the said
Act, allowed parties to file Affidavits, Counter Affidavits and Written Submissions and thereafter
made his Order on 29.01.2009 against the Petitioner on the ground that the Petitioner has not
established a right over the disputed roadway.

Being aggrieved by the said Order, the Petitioner had invoked the revisionary jurisdiction of the
Provincial High Court of Sabaragamuwa holden in Ratnapura seeking to revise/set aside the
said Order.

However, after the conclusion of the hearing, the learned Provincial High Court Judge affirmed
the Order of the learned Magistrate and made his Order on 20.09.2017 dismissing the revision

application of the Petitioner.

Thereafter, the Petitioner had preferred an Appeal to this Court seeking to set aside the Order
dated 20.09.2017 by the learned High Court Judge and the Order dated 29.01.2009 of the

learned Magistrate.

The Petitioner submitted that he has been allocated a premises to set up his business “Panda
Noodles” manufacturing company in the Nalanda Ellawela Industrial Zone Phase II for an extent
of 05 Acres.

According to the Affidavit dated 05.06.2008 by the Petitioner namely Jen Seling, the said
premises more fully described as lot 204 in plan bearing no 226 dated 18.11.1998 marked as
‘P3’. The Petitioner has stated that access given to said lot 204 through a 40 feet road more fully
depicted as lot 206 in the said Plan [P3].

Although the Petitioner had stated in his Affidavit that the disputed access road claimed by the
Petitioner to access the business premises is in Lot 206, this was incorrect and it was corrected
by the Petitioner as lot 205 in his Counter affidavit dated 24.07.2008.
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Furthermore, the Petitioner had stated that Respondent too was allocated premises to carry out

a business in the same industrial zone.

The Petitioner alleged that the Respondent had taken steps to erect a structure in the access road
given to Petitioner through lot 206 marked as ‘Y’ in Plan ‘P3’ which has prevented the Petitioner

from accessing lot 204, his business premises.

Therefore, it is abundantly clear that the dispute relates to an access road to the Petitioner’s
business premises over lot 205, thus the learned Magistrate has very correctly applied Section

69 (1) of the Primary Court Procedure Act to resolve the dispute.

In this instance, Court draws attention to document ‘©4’ issued by the Regional Director of
Industries of the Industrial Development Ministry dated 14.08.2008, addressed to the

Respondent.

@80 35O w8

0 8o sRBed B8Bwee® AZ Rbnewsy CED® 0yl qpwnHwO, 8153t nded

GO O8® 8O CR OO YO R .

O amd 515380 R PwBHHDGO A & B 98® @m0 [Blocking out Plan] & A2 ¢den
5eda®8nw eI & arm.

votd Yoda ®bvewsy eI & BBwe ux¥th nd prwnmw B85 gmdwd edOYD
@O . OO 850wl eFOYD @ 240 yedm O 888 wmed Hle®sY @cd 248
DE@xIm B0 Fwed WOYD MOEOD W® &m0 8 a». Yed® @bn wewr amO@S
ecHn 9® gquen WOW ¢ 8¢ed. am»dwd edOJD 9dmd Road AZO yeden D ©iE
15380 e GoummWO e & B YT OO et @088 818 B 0®8 gdHE

»O @OD &B.

D¢ @0 205 ¢Sen 3® Bo© »E&xsim yled ac8n (Buffer Zone). 88 B850 Daewsy
@050, 8 D10 v &8 ¢nd & @ 2050 BT BBednOs yedn @b EA & ewd
5ed® ©8® 808 WosTesy m».

In view of the said letter ‘©4’ the disputed roadway belongs to the state, hence the Appellant

cannot claim any prescriptive right, over the disputed roadway.

According to Section 69(1) of the Primary Court Procedure Act, it is the burden of the Appellant
to establish that the Appellant is entitled to use the impugned roadway as of right.
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In view of the findings of the learned Provincial High Court Judge, it is my considered opinion
that according to said letter ‘©4’, the Petitioner is not entitled to use the disputed road access as

of right.
The learned High Court Judge has stated in his Order dated 20.09.2017,

‘@08 m»Eed eulw®mS D2 ¢den BYOD amd mdE gom 25 ¢Sen 000t b & g
gm0 YO AZ @8ow & @m0 ©dnr BIOVD w B WD B v, »HYT OB B 3T
BBe® 51088 Driesy Do ¢umdmbued 9l® »EsY A2 ¢den B8nw euru®moied
PO yedn BY wewr G & 08B ADw.

DO 0O GIed 9RO yedn IO wewr e ¢BHIMBeed R® HEBY evenIes A2
Onewrsy yedn @dnw wmed WO GO wewr N 98 yEHOE 8B O 5188 ed. &
a0 A2 ¢Oen @8ow Do c¥ndmleed 9R® Gd®vews’ ¢dwsy O NI Fwed
PV® »OM B¢ BB evFO®®GO @D,

As rightfully identified by the learned Magistrate Appellant already has a road access marked as
A2.

The learned High Court Judge has determined that the Order of the Learned Magistrate is correct

in facts and in law.

It appears that the learned High Court Judge had analysed and evaluated the evidence placed
before the learned Magistrate and affirmed the said order of the learned Magistrate. Therefore,

it is seen that the Order of the Learned High Court Judge is well-founded.

As such, we see no reason for us to interfere with the Order dated 20.09.2017 by the learned
High Court Judge as well as the Order dated 29.01.2009 by the Learned Magistrate.

Hence, the order appeal is dismissed with costs.

JUDGE OF THE COURT OF APPEAL
K.K.A.V. Swarnadhipathi, J.
I agree.

JUDGE OF THE COURT OF APPEAL
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