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 IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST 

REPUBLIC OF SRI LANKA 

 

In the matter of an Appeal under and in 

terms of Article 154(G) of the 

Constitution of the Democratic Socialist 

Republic of Sri Lanka. 

 

Court of Appeal   Officer-in-Charge 

Application No:   Police Station            

CA PHC 0011/2019  Kubukgate. 

                                                          Complainant                                                      

High Court of Kurunegala  

No.HCR/28/18 Vs. 

MC Kurunegala Case No.    Panwathegedara Saman Nandena 

7928    Premakumara   

     Manepaha 

     Kubukgate.          

Accused  

AND NOW  

1. Narayana Mudiyanselage Rathnayake 

Udelupola 

Udelupola, 

Abekote. 

2. Galappaththi Pathiranalage Shriyani 

Pushpelatha 

Hawenegedara 

Kubukgate. 

Aggrieved Party Petitioners 
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    Officer-in-Charge 

         Police Station            

         Kubukgate. 

                                           Complainant-Respondent  

                                                                                 

    The Attorney General 

     Attorney General’s Department 

     Colombo-12. 

     2nd-Respondent 

     AND NOW BETEEEN 

1. Narayana Mudiyanselage Rathnayake 

Udelupola 

Udelupola, 

Abekote. 

2. Galappaththi Pathiranalage Shriyani 

Pushpelatha 

Hawenegedara 

Kubukgate. 

Aggrieved Party Petitioners-Appellants 

Vs. 

Officer-in-Charge 

Police Station 

Kubukgate. 

Complainant-Respondent-Respondent 

The Attorney General 

Attorney General’s Department 

Colombo-12. 

2nd -Respondent-Respondent 
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BEFORE   : Sampath B. Abayakoon, J. 

 P. Kumararatnam, J.  

 

COUNSEL                    : Pradeep Hewavasam for the 

Appellants.  

Ridma Kuruwita, SC for the 

Respondents. 

 

ARGUED ON  :  07/06/2023.  

 

DECIDED ON  :   04/08/2023.  

 

****************************** 

                                         

 

                                            JUDGMENT 

 

P. Kumararatnam, J. 

The Officer-in-Charge of Kubukgate Police Station (hereinafter referred 

to as the ‘Complainant’) had filed a case against Panwattegedera Saman 

Nandana Premakumara the Accused for committing an offence under 

the Forest Ordinance for transporting timber without permit in the 

Magistrate Court of Kurunegala under the case No.7928 on 28.06.2018. 

As the Accused pleaded guilty to the charge, he was sentenced 

accordingly. Thereafter an inquiry was held in respect of the vehicle 

involved in this case. The vehicle involved in this case is a tractor with a 

Trailor. The registered owner of the tractor bearing No.NW RD 3692 is 

the 2nd-Appellant while the registered owner of the Trailor bearing No. 
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NW QV 9205 is the 1st-Appellant in this case. The Learned Magistrate 

held an inquiry under Section 425 of the Code of Criminal Procedure 

Act No.15 of 1979 and summoned the Petitioners to show cause as to 

why the Tractor and the Trailer should not be confiscated in terms of 

Section 40 of the Forest Ordinance. After the inquiry the Learned 

Magistrate pronouncing the order on 15.11.2018, confiscated the said 

Tractor and the Trailer to the State.     

Being aggrieved by the order of the Learned Magistrate, the Appellant 

filed a revision application in the Provincial High Court of North 

Western Province Holden at Kurunegala to revise the order of the 

Magistrate of Kurunegala. After an inquiry, the Learned High Court 

Judge of Kurunegala had affirmed the order of the Learned Magistrate 

of Kurunegala and dismissed the said revision application on the 

ground that the Appellants had failed to adduce exceptional 

circumstances.  

Now the Appellants filed this appeal to set aside the both orders of the 

Learned High Court Judge of Kurunegala dated 28/01/2019 and 

Learned Magistrate of Kurunegala dated 15.11.2018 and to release the 

said Tractor and the Trailor to the Appellants. 

The Appellants submitted following grounds of appeal: 

1. The said orders marked as A and B are contrary to the law and 

are against the weight of evidence led in the trial. 

2. Both the Learned High Court Judge and the Learned Magistrate 

erred in law as well as in fact in arriving at erroneous 

conclusions that the Appellants had failed to establish the fact 

that being taken all precautions to pre-empt the illegal activities 

overlooking the evidence led at the inquiry of the vehicle which 

were transpired at the inquiry.   

3. That the Learned Magistrate having failed to take the evidence 

in the consideration in the light of conscious efforts taken by 

2nd-Appellant.  
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4. Both the Learned Magistrate and the Learned High Court Judge 

having failed to evaluate the evidence led in the MC trail in 

respect of the previous illegal activities which were not being 

recorded. 

5. Both the Learned Magistrate and the Learned High Court Judge 

having failed to evaluate the evidence in respective of the facts 

that whether the Appellants and or the Accused are not habitual 

offenders of this nature. 

6. Both the Learned Magistrate and the Learned High Court Judge 

having failed to evaluate the facts in respect of the fact that the 

acceptance of the fact that the Appellants did not have any 

knowledge about transporting of timber without the permit. 

7. Although the 2nd -Appellant testified that she has assigned a 

driver with the tractor to transport in specific purpose of 

transporting bricks and rocks, the Learned Magistrate had 

arrived in conjectural view that the 2nd-Appellant had the 

knowledge of commission of the offence committed by the 

Accused.  

In the revision application there is a burden on the Appellant/s to 

establish that his petition discloses exceptional circumstances. 

In AG Vs.Podisingho  51 NLR 385 the court held that: 

“the revisionary jurisdiction ought not to be exercised unless          

there are exceptional circumstances”. 

Background of the case albeit as follows: 

According to the Petitioners, the timber in question was being 

transported by the Accused in the Kurunegala Magistrate Court case 

No. 7928 who was in his capacity as a driver of the questioned Tractor.  

The 1st-Appellant who is the registered owner of the trailer giving 

evidence had said that when he gave the trailer on hire to 2nd-Appellant 

had given necessary instructions not to use the trailer for illegal 
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activities. Further, whenever he visited the 2nd-Appellant inspected and 

ensured that the trailer was not used for any illegal activities. He only 

came to know the trailer had been used to transport timber when he 

received a call from the 2nd-Appellant.The relevant portions of his 

evidence given in the Kurunegala Magistrate are re-produced below: 

Page 51-52 of the MC Record. 

uu lsõjd ta lÜáhg wkjYH foaj,a fkdlr wjYH foaj,a muKla lr,d ug udia 

m;d uqo,a fokak lshd'  ug udfika udfiag thd,d re' 15,000/- la f.k;a ÿkakd'  

uu {d;shkaf.a f.or hk fõ,djg thd,d f.org;a fydv fjkak hkjd'  fÜ,rh 

;sfhkjd uu olskjd'  uf.ka f.k hk úg ;snqk ;;ajfhkau ;snqkd  ta ksid ug 

.eg¨jla ;snqfka keye' 

……………………… 

Y%shd,;df.ka cx.u ÿrl:k weu;=ula tklka fï jf.a fohla fjkjd lshd oek 

f.k isáfha keye'  tfyu oek f.k isáhd kï fokafka keye'  thd,g ,nd ÿkafka 

wkjYH foaj,a fkdlrk f,ig'  fï fÜ,rhg óg fmr fmr jeoaola fyda lsisu 

fohla keye'  uu wdndê; ;;ajhg m;afj,d oeka udihhs ojia folla fjkjd'  uu 

fmr oskfha fyd`o ;;ajfhka isáhd'  iajdóks uu bkak ;;ajhg wkqlïmd lr,d 

fÜ,rh uqod yrsk f,i b,a,,d isákjd'  fï jf.a fohla lrhs lshd oekqula ;snqfka 

keye' 

But the Learned Magistrate has misdirecting himself stated that the 1st-

Appellant had not taken any meaningful action to prevent the misuse of 

the trailer.  

The relevant portion of the order is re-produced below: 

Page 67 of the MC Record. 

ta wkqj tlS fÜ,rh ,shdmosxÑ whs;slref.a idlaIsh i,ld ne,SfïoS Tyq oeä 

fkdie,ls,af,ka fÜ,rh iïnkaOfhka lghq;= lr we;s njg ksrSlaIKh jk w;r 

jro je,elaùu i`oyd .; hq;= lsisÿ mQ¾jWmdhka f.k fkd;snQ njg o jeäÿrg;a 

ksrSlaIKh lrñ'  ta wkqj oeä fkdie,ls,af,ka lghq;= lr we;s fÜ,rfha ,shdmosxÑ 

whs;slref.a tlS l%shdl,dmh ;=,u idOdrK nqoaêhla we;s ;eke;af;l= jYfhka fuu 

kvqjg wod,j ,shdmosxÑ whs;slref.a jrola isÿ ùfï wjOdkula mej;s njg 

oekSula ;sìh hq;= njg ksrSlaIKh lrñ'  ta wkqj fuu kvqfõ kvq NdKavhla f,i 
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bosrsm;aj we;s  NW-GV 9205 orK fÜ,¾ r:h rdcika;l lsrSu i`oyd ksfhda.hla 

ksl=;a lsrSfï yelshdj mj;S' 

Although the 2nd-Appellant who is the registered owner of the tractor 

gave evidence how she had taken necessary precautions to thwart 

misuse of the tractor, but the Learned Magistrate disregarded her 

evidence on the basis that she had not corroborated her evidence with 

necessary witnesses.  

The relevant portion of the order is re-produced below: 

Page 67 of the MC Record. 

úfYaIfhkau fuu kvqfõ g%elagrfha ,shdmosxÑ whs;sldrsh úiska pQos;g g%elagrh 

,ndoSfuka miqj th l=uk ld¾hla i`oyd fhdod .kakjdo hkak iïnkaOfhka fidhd 

neÆ nj ;yjqre lsrSug wehf.a idlaIsh ;=< lsisÿ wdldrhl ms<s.; yels lreKla 

fyda wju jYfhka i`oyka lsrSula fyda isÿ ù fkdue;s njg ksrSlaIKh lrñ'  

úfYaIfhkau ys;j;=ka ud¾.fhka fidhd ne,Su yd ;ud úiskau fidhd ne,Su hk 

lreKq lsisjla fuu g%elagrfha ,shdmosxÑ  whs;sldrshf.a idlaIsfhka bosrsm;aj 

fkdue;'  .=re jD;a;sfha fhfok ldka;djla jYfhka wehg g%elagrfha ,shdmosxÑ 

whs;sldrsh jYfhka pQos; flfrys jro je,elaùu i`oyd .; hq;= mQ¾j Wmdhka 

jYfhka fidhd ne,Sï lsrSfï yelshdj ;snQ nj wêlrKh bosrsfha ;yjqre ùula o isÿ 

ù fkdue;'  úfYaIfhkau rcfha /lshdjla lrk ;eke;af;l= jYfhka flf,i tlS 

mQ¾j Wmdhka fhÿjd o hkak iïnkaOfhka ksYaÑ;j idlaIs bosrsm;a úh hq;=j we;'  

fuysoS neÆne,augu fuu kvqfõ g%elagrfha ,shdmosxÑ whs;sldrsh tlS jdykh 

iïnkaOfhka oeä fkdie,ls,af,ka l%shd lr we;s nj ksrSlaIKh jk w;r idOdrK 

nqoaêhla we;s ;eke;a;shla jYfhka wkq.ukh l< hq;= jro je,elaùu i`oyd .; 

hq;= l%shdud¾. ms<sn`oj lsisjla wjOdkhlska hqla;j lghq;= isÿ lr fkdue;s nj 

ksrSlaIKh fõ'  ta wkqj tf,i wjOdkhlska hqla;j lghq;= fkdlsrSu ;=< hï jrola 

isÿ lsrSfï yelshdjla we;s nj idOdrK nqoaêhla we;s ;eke;a;shla jYfhka 

g%elagrfha ,shdmosxÑ whs;sldrshg oekSula ;sìh hq;=h'  fuysoS fuu kvqfõ g%elagrfha 

,shdmosxÑ whs;sldrshf.a idlaIsh oeä f,i wNsfhda.hg ,la ùula isÿ ù we;s njg 

ksrSlaIKh lrñ'  ta wkqj NW RD 3692 orK g%elag¾ r:h rdcika;l lsrSfï 

yelshdjla o fuu wêlrKhg mj;S' 
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The main contention of the Counsel for the Appellants is that both the 

Learned High Court Judge and the Learned Magistrate had failed to 

evaluate the evidence led at the inquiry. 

The relevant portions of the MC proceedings and the order of the 

Learned Magistrate re-produced above clearly indicate that the Learned 

Magistrate had failed to evaluate the evidence given by the Appellants. 

It is be noted that the Appellants were not regular businessman who 

hires vehicles. The 1st-Appellant he a 64 years old person when the 

incident had happened. The trailer he gave it on hire to 2nd-Appellant 

was used for his Tractor. As his Tractor was broken down, he took 

steps to hire it for a charge. No previous incident or pending cases 

reported. 

The 2nd-Appellant was a teacher when this incident happened. In her 

evidence she said that she had taken all necessary steps to prevent the 

vehicle being used for illegal activity. In respect of 2nd-Appellant too no 

previous or pending cases reported.   

 

In Manadadu v.AG [1987] 2 SLR 30 the Court held that: 

 “The Magistrate must hear the, owner of the lorry on the   question 

of showing cause why the lorry is not liable to be forfeited. If the 

Magistrate is satisfied with the cause shown, he must restore the 

lorry to the owner”. 

 

Considering the evidence led before the Magistrate Court and the 

argument advanced by the Appellants, I set aside the order dated 

15.11.2018 by the Learned Magistrate of Kurunegala and the order of 

the Learned High Court Judge of Kurunegala dated 28.01.2019 as they 

cannot be allowed to stand. 
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I direct that the Trailer bearing No. NW-QV 7928 and the Tractor 

bearing No. NW-RD 3692 which are the subject matters of this action 

shall be released to the 1st-Appellant and 2nd-Appellant who are the 

registered owners of the vehicles respectively.    

Therefore, this appeal is allowed. 

The Registrar of this Court is directed to send a copy of this Judgment 

to the High Court of Kurunegala and the Magistrate Court of 

Kurunegala along with the original case record for necessary action 

forthwith.  

     

  

        

JUDGE OF THE COURT OF APPEAL 

 

SAMPATH B. ABAYAKOON, J.   

I agree. 

     

      JUDGE OF THE COURT OF APPEAL 


