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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST

REPUBLIC OF SRI LANKA

Court of Appeal
Application No:
CA PHC 0011/2019

High Court of Kurunegala
No.HCR/28/18

MC Kurunegala Case No.
7928

In the matter of an Appeal under and in
terms of Article 154(G) of the
Constitution of the Democratic Socialist

Republic of Sri Lanka.

Officer-in-Charge
Police Station
Kubukgate.

Complainant

Vs.
Panwathegedara Saman Nandena
Premakumara
Manepaha
Kubukgate.

Accused

AND NOW

1. Narayana Mudiyanselage Rathnayake
Udelupola
Udelupola,
Abekote.
2. Galappaththi Pathiranalage Shriyani
Pushpelatha
Hawenegedara
Kubukgate.
Aggrieved Party Petitioners
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Officer-in-Charge
Police Station
Kubukgate.

Complainant-Respondent

The Attorney General
Attorney General’s Department
Colombo-12.

2nd.Respondent

AND NOW BETEEEN

1. Narayana Mudiyanselage Rathnayake
Udelupola
Udelupola,
Abekote.

2. Galappaththi Pathiranalage Shriyani
Pushpelatha
Hawenegedara

Kubukgate.

Aggrieved Party Petitioners-Appellants

Vs.
Officer-in-Charge

Police Station

Kubukgate.

Complainant-Respondent-Respondent

The Attorney General
Attorney General’s Department
Colombo-12.

2nd _Respondent-Respondent
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BEFORE

COUNSEL

ARGUED ON

DECIDED ON

P. Kumararatnam, J.

Sampath B. Abayakoon, J.

P. Kumararatnam, J.

Pradeep Hewavasam for
Appellants.

Ridma Kuruwita, SC for
Respondents.

07/06/2023.

04/08/2023.
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JUDGMENT

the

the

The Officer-in-Charge of Kubukgate Police Station (hereinafter referred

to as the ‘Complainant’) had filed a case against Panwattegedera Saman

Nandana Premakumara the Accused for committing an offence under

the Forest Ordinance for transporting timber without permit in the

Magistrate Court of Kurunegala under the case No.7928 on 28.06.2018.

As the Accused pleaded guilty to the charge, he was sentenced

accordingly. Thereafter an inquiry was held in respect of the vehicle

involved in this case. The vehicle involved in this case is a tractor with a

Trailor. The registered owner of the tractor bearing No.NW RD 3692 is

the 2nd-Appellant while the registered owner of the Trailor bearing No.
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NW QV 9205 is the 1st-Appellant in this case. The Learned Magistrate
held an inquiry under Section 425 of the Code of Criminal Procedure
Act No.15 of 1979 and summoned the Petitioners to show cause as to
why the Tractor and the Trailer should not be confiscated in terms of
Section 40 of the Forest Ordinance. After the inquiry the Learned
Magistrate pronouncing the order on 15.11.2018, confiscated the said

Tractor and the Trailer to the State.

Being aggrieved by the order of the Learned Magistrate, the Appellant
filed a revision application in the Provincial High Court of North
Western Province Holden at Kurunegala to revise the order of the
Magistrate of Kurunegala. After an inquiry, the Learned High Court
Judge of Kurunegala had affirmed the order of the Learned Magistrate
of Kurunegala and dismissed the said revision application on the
ground that the Appellants had failed to adduce exceptional

circumstances.

Now the Appellants filed this appeal to set aside the both orders of the
Learned High Court Judge of Kurunegala dated 28/01/2019 and
Learned Magistrate of Kurunegala dated 15.11.2018 and to release the
said Tractor and the Trailor to the Appellants.

The Appellants submitted following grounds of appeal:

1. The said orders marked as A and B are contrary to the law and
are against the weight of evidence led in the trial.

2. Both the Learned High Court Judge and the Learned Magistrate
erred in law as well as in fact in arriving at erroneous
conclusions that the Appellants had failed to establish the fact
that being taken all precautions to pre-empt the illegal activities
overlooking the evidence led at the inquiry of the vehicle which
were transpired at the inquiry.

3. That the Learned Magistrate having failed to take the evidence
in the consideration in the light of conscious efforts taken by

2nd-Appellant.
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4. Both the Learned Magistrate and the Learned High Court Judge
having failed to evaluate the evidence led in the MC trail in
respect of the previous illegal activities which were not being
recorded.

5. Both the Learned Magistrate and the Learned High Court Judge
having failed to evaluate the evidence in respective of the facts
that whether the Appellants and or the Accused are not habitual
offenders of this nature.

6. Both the Learned Magistrate and the Learned High Court Judge
having failed to evaluate the facts in respect of the fact that the
acceptance of the fact that the Appellants did not have any
knowledge about transporting of timber without the permit.

7. Although the 2nd -Appellant testified that she has assigned a
driver with the tractor to transport in specific purpose of
transporting bricks and rocks, the Learned Magistrate had
arrived in conjectural view that the 2rd-Appellant had the
knowledge of commission of the offence committed by the

Accused.

In the revision application there is a burden on the Appellant/s to

establish that his petition discloses exceptional circumstances.
In AG Vs.Podisingho 51 NLR 385 the court held that:

“the revisionary jurisdiction ought not to be exercised unless

there are exceptional circumstances”.

Background of the case albeit as follows:

According to the Petitioners, the timber in question was being
transported by the Accused in the Kurunegala Magistrate Court case

No. 7928 who was in his capacity as a driver of the questioned Tractor.

The 1st-Appellant who is the registered owner of the trailer giving
evidence had said that when he gave the trailer on hire to 2rd-Appellant

had given necessary instructions not to use the trailer for illegal
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activities. Further, whenever he visited the 2rd-Appellant inspected and
ensured that the trailer was not used for any illegal activities. He only
came to know the trailer had been used to transport timber when he
received a call from the 2rd-Appellant.The relevant portions of his

evidence given in the Kurunegala Magistrate are re-produced below:

Page 51-52 of the MC Record.

R 5520 & ©00@0 4nO®S 6O 6O FO®S 6CoR SPIMD DO @0 @&
B Yo ecP» 8. @0 @ewss el O@e ¢t. 15,000/- & eons esdom.
R OIBESeE e®med G» D@D OE) e®OOD ¥t DD M. 0Ed®
Bew»n @@ c¢8x8). e ev® G» IO 5w Ver® SR & Hen @0
®ORDD BResS ®uwc.

BEMeOS &Eo®® £O0DO® FODRD OHVD @ Ded ek eDMEN W) ™
e®» 80ed e, Den® i e®» B0 »® ey Duws. DEERD ERI £3eS
FRO®S 0COC eMDOD 6E0. ® e0EOEO B0 esd exd &ifem ew) HEe
ecom W, @O IR DBOEO SHedDE) v @enid ol ecp® cO»e). ®®
00 Towed et oP¥Ders 80w. G 8 9F» TGO GRS DO
e0EOE @) »3» ert 9CEE) B0%8. 08 el ecrd OB 8w cruPS SRes
BT,

But the Learned Magistrate has misdirecting himself stated that the 1st-
Appellant had not taken any meaningful action to prevent the misuse of

the trailer.
The relevant portion of the order is re-produced below:

Page 67 of the MC Record.

S 50 98 0rdi EBetd al8nied HDB8E wED ABe®E &y el
eMEEBEeEs 00EOE &ERSNeEs DOED O &S R0 SCPsHn O oo
DO¢ DrEIDOR LCHI ©D @ S8t GOCHIES em® eBR) VOO ¢ BedOs
DM@ D0B. T xd ctd) eDETEBDRCeE DOED DO &S e0eded BrIstod
FEB0red 98 JuoEIst DEE 0EN JEAGED &S Drarienn DHeEs) e®®
OO geIRd BEISEd gldBSwited 80cl e Te® Gl &S VO
cSen S50 @ R0 HiPsonc 908. F gnd 0@ »Eed HE) MIFIED 63
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0cCes30 g8 NW-GV 9205 ¢dsn e0rd 0 tisesion S3@ ey Seiens
5D 8Be® B sO5.

Although the 2rd-Appellant who is the registered owner of the tractor
gave evidence how she had taken necessary precautions to thwart
misuse of the tractor, but the Learned Magistrate disregarded her
evidence on the basis that she had not corroborated her evidence with

necessary witnesses.
The relevant portion of the order is re-produced below:

Page 67 of the MC Record.

PeEBenn® 6®® HLed Juddded EBrIsted #ld8mda I8y Yco0 Qwddn
CRICe®S 630 OB RO DIVED LEBI 6EIE) OBNENE BB LPRSNEES ©e30w)
R RO Yl 83RO #red HPBEx e S8 wdcD B88vd S DOt
e®) gO® Dmery ey DD ewi &g O @S VDO HBiFsME DOI.
FoBBerx® SO’ @D®eEs et0@) R ) D@ DBPE etNE) CE BB
209 BEOD 0®® Julded EwIsted a@#l8m30es HP8ens gtluesie
eMBY. @O DIPSed ekec® MBPMNOD Dwens &l Jrddded BrISted
a#B82036 Dnens P emed® OO¢ rEid® Gty D @G gbd 06S
D®EES et Rt S3e® »Smd 58 Y almosns gcded m®wdds D@ ¢ &
& emMOD. DeBBERDO O3 GBI DO DINTHEDR DHEERS eDeEE O
O €008 6@eEd) € BPY ERSNeES SEODD tHDE §Coss TB GO .
0O8C RERICEO® @R Eed Juwlded @rISted gldSmdn 8 ©xw»E
2ORBNeES €8 emtIEBEeES T DO 48 D HiTBME O» O 0NN
REAED otS DeTIBED DBERS GFHOVNE DG @G OOC DrEIDOR GTHLI OD
G Soende SgRcd SE0F giheedsy P ®0Em &g D0 @S RO
S0P 8. € agnd Oerts FONNEBS GDY DOED MR E G® DOCT
8e 808 ®iSmon o8 RO WO RIS oS DPBED Dwens’
Qed00edE Bwistod #l8midn0 i 5B GG, e@SE 6®® H»Eed Yo
BECoD #l8mi3Ged PBn ¢l e a#Beriennl D el &g & i VO
SOPsine ©08. T ax® NW RD 3692 c¢dsn Qeod O0dn Oisudon S3e®
BTEDEOD ¢ @R glmdsNE0 SO,
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The main contention of the Counsel for the Appellants is that both the
Learned High Court Judge and the Learned Magistrate had failed to

evaluate the evidence led at the inquiry.

The relevant portions of the MC proceedings and the order of the
Learned Magistrate re-produced above clearly indicate that the Learned
Magistrate had failed to evaluate the evidence given by the Appellants.
It is be noted that the Appellants were not regular businessman who
hires vehicles. The 1st-Appellant he a 64 years old person when the
incident had happened. The trailer he gave it on hire to 2nd-Appellant
was used for his Tractor. As his Tractor was broken down, he took
steps to hire it for a charge. No previous incident or pending cases

reported.

The 2nd-Appellant was a teacher when this incident happened. In her
evidence she said that she had taken all necessary steps to prevent the
vehicle being used for illegal activity. In respect of 2rd-Appellant too no

previous or pending cases reported.

In Manadadu v.AG [1987] 2 SLR 30 the Court held that:

“The Magistrate must hear the, owner of the lorry on the question
of showing cause why the lorry is not liable to be forfeited. If the
Magistrate is satisfied with the cause shown, he must restore the

lorry to the owner”.

Considering the evidence led before the Magistrate Court and the
argument advanced by the Appellants, I set aside the order dated
15.11.2018 by the Learned Magistrate of Kurunegala and the order of
the Learned High Court Judge of Kurunegala dated 28.01.2019 as they

cannot be allowed to stand.
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[ direct that the Trailer bearing No. NW-QV 7928 and the Tractor
bearing No. NW-RD 3692 which are the subject matters of this action
shall be released to the 1st-Appellant and 2rd-Appellant who are the

registered owners of the vehicles respectively.
Therefore, this appeal is allowed.

The Registrar of this Court is directed to send a copy of this Judgment
to the High Court of Kurunegala and the Magistrate Court of
Kurunegala along with the original case record for necessary action

forthwith.

JUDGE OF THE COURT OF APPEAL

SAMPATH B. ABAYAKOON, J.

I agree.

JUDGE OF THE COURT OF APPEAL
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