IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST REPUBLIC OF
SRI LANKA

Balasooriya Arachchilage Gamini,

Elipangamuwa,

Tholangamuwa
CA PHC Case No. 06/2018
High Court (Kegalle) Case No. Petitioner
4050/11 (Revision) Vs.
Magistrate Court (Warakapola) Case 1. Chandrasekara Mudiyanselage Chaminda
No. 58924/2010 Shelton

2. Chandrasekara Mudiyanselage Vijitha
Chandrasekara

3. Thanthiri Arachchilage Nandasena
All of Elipangamuwa, Tholangamuwa.
Respondents
AND BETWEEN

1. Chandrasekara Mudiyanselage Chaminda
Shelton

2. Chandrasekara Mudiyanselage Vijitha
Chandrasekara

Respondent-~Petitioners

Vs.
Balasooriya Arachchilage Gamini,
Elipangamuwa,

Tholangamuwa

Petitioner~Respondent

Thanthiri Arachchilage Nandasena
Elipangamuwa,
Tholangamuwa.

Respondent-Respondent
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AND NOW BETWEEN
Balasooriya Arachchilage Gamini
Elipangamuwa,

Tholangamuwa.

Petitioner-Respondent-Appellant

Vs.

1. Chandrasekara Mudiyanselage Chaminda
Shelton
Elipangamuwa, Tholangamuwa.

2. Chandrasekara Mudiyanselage Vijitha
Chandrasekara

Elipangamuwa, Tholangamuwa.

Respondent-~Petitioner~ Respondents

Thanthiri Arachchilage Nandasena
Elipangamuwa,
Tholangamuwa.

Respondent ~Respondent~Respondent
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Before: Prasantha De Silva, J.
K.K.A.V. Swarnadhipathi, J.

Counsel: Rohan Sahabandu, P.C with S. Senanayaka AAL for the Petitioner-
Respondent-Appellant.

Buddhika Gamage AAL with Rangana Warnasinghe AAL, for the
Respondent.

Written Submissions:  Written submissions filed on 05.07.2023 by Petitioner-Respondent-

filed on Appellant.
Written submissions were not filed by the Respondent.
Delivered on: 08.08.2023
Prasantha De Silva J.,

Judgment

When this appeal came up before us for argument on 01.02.2023, both Counsel appearing
for the Appellant and the Respondent agreed to dispose of this matter by way of written

submissions.

Pursuant to which the Court granted dates to file written submissions for the Appellant on or

before 02/05/2023 and for the Respondent on or before 12.06.2023.

However, when this matter was called on 12.06.2023 to fix for judgment as both parties had
failed to written submissions on due time, the court granted a further date for both parties to
file written submissions on or before 01.07.2023 and reserved the case for judgment for
04.08.2023.

It appears that Petitioner-Respondent-Appellant had filed written submissions on
05.07.2023 but no written submissions have been filed by the Respondent-Petitioner-

Respondent.

However, the judgment was not delivered on 04.08.2023 and it was postponed to
07.08.2023. As the Respondent-Petitioner-Respondent had not filed written submissions
after agreeing to dispose of the matter on written submissions, this judgment is be based on
the material placed before Court by parties in their pleadings and the contents of the available

written submissions.
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The Petitioner, namely Balasooriya Arachchilage Gamini instituted action bearing no
58924/2010 in the Magistrate Court of Warakapola against the 1st, 2nd; and 314 Respondents
under section 66(1) (b) of the Primary Court Procedure Act No. 44 of 1979.

The learned Magistrate who was acting as the Primary Court Judge having inquired into the
matter by way of Affidavits, counter affidavits, and written submissions filed by the parties,
delivered the order on 01.12.2010 in favour of the Petitioner declaring that he is entitled to

the possession of the subject land of the instant action.

Being aggrieved by the said Order of the learned Magistrate, 1t and 274 Respondent-
Petitioner invoked the revisionary jurisdiction of the Provincial High Court of
Sabaragamauwa Province holden in Kegalle seeking to revise or set aside the said order of

the learned Magistrate.

However, the learned Provincial High Court Judge pronounced her order on 10.08.2012
dismissing the revision application made by 1t and 2nd Respondent-Petitioners on the ground
that no exceptional circumstances were established by the Respondent-Petitioner to revise

the order of the learned Magistrate.

The Respondent-Petitioner-Appellant, being dissatisfied with the said Order of the learned
High Court Judge had preferred CA (PHC) 82/2012 to the Court of Appeal seeking to set
aside the order of the learned High Court Judge dated 10.08.2012.

Subsequently, the Court of Appeal set aside the Order/Judgment of the learned High Court
Judge and referred the matter to the Provincial High Court of Kegalle directing the learned
High Court Judge to entertain the said revision application and hear the parties and enter an

order/judgment on its merit, according to law.

Subsequently, the learned High Court Judge inquired about the matter and allowed the
revision application of the Respondent-Petitioner and set aside the order dated 01.12.2010
pronounced by the learned Magistrate. Apparently, the learned Provincial High Court Judge
decided that 1st and 2nd Respondent-Petitioners are entitled to the possession of the subject
matter by his order dated 18.01.2018.

Being aggrieved by the said order, the Petitioner-Respondent-Appellant has preferred this
Appeal seeking reliefs prayed in the prayer to the Petition of Appeal.

Facts of the case:

One Nana Suna Pana Subramanium Chettiar sold an undevided 1/3'4 share of the subjsct
land to the Appellant the said B.A. Gamini.
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The balance undevided 2/3r from the subject land was bought by the said B.A. Gaimini the

Appellant from the heirs of another owner.

In the year 1990, one Heenbanda made a complaint to the police station against B.A Gamini,
the Petitioner-Respondent-Appellant [hereinafter sometimes referred to as the Appellant]

alleging criminal trespass into the subject land in the instant action.

Thereafter, the said B.A Gamini, being the accused in the said criminal trespass case bearing
no 14244 M.C. Warakapola had been prosecuted. Eventually, the accused B.A Gamini was

discharged from the said case upon certain conditions.

According to those conditions, the said Heenbanda undertook to institute a civil action to get
his rights to the subject land in question within a period of 3 months. Similarly, during this
three-month period, both parties agreed not to enter the premises in suit. In the event of
failure to file a civil action within a period of three months, the accused B. A Gamini is to be

declared entitled to the possession of the land in question.

Apparently, the said Heenbanda had instituted a partition action bearing no. 254456/P in
the District Court of Kegalle naming seven Defendants including the said B.A Gamini as the

7th Defendant.

After the conclusion of the trial, the learned District Judge held that the said Heenbanda is
entitled to an undivided 12/120 share and the 7t Defendant the said B. A Gamini is entitled
to an undivided 30/ 120 share.

However, the said B. A Gamini, the 7th Defendant had appealed against the said judgment in
the said partition action to the Civil Appellate High Court of Kegalle. The impugned Judgment
of the District Judge was set aside by the Civil Appellate High Court on 15.02.2010, on the
basis that both the Plaintiff Heen Banda and the 7th Defendant B. A Gamini had not proved
their title to the disputed subject land. Nevertheless, Appellate court does not say that fact of

possession by 7th Defendant is wrong, but only states that title has not been proven.

Therefore, in view of the said Judgement of the District Judge with regard to possession of
the 7th Defendant (Appellant) should stand.

As such, it was the contention of the Petitioner-Respondent-~Appellant that although the said
partition action was dismissed, it will not affect the decision made by the learned District

Judge that the 7th Defendant (Appellant) is in possession of the subject land.

In view of the observations of the learned District Judge in his Judgment, the 7th Defendant
(Appellant) was in possession from the time of institution of the partition action, which was
within a period of 3 months from 21.11.1990.
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It is worth noting that the learned High Court Judge has stated in his order dated 18.01.2018,

1990.11.21 8538 OB emsieds ymo 98m 80 ®ies 03 anes 805G m»80 sOdh
Bewon odveE a¢iBe 8Eae qode Boimdens w0 000 83 dedth Ome S arm.
»0¢ OB @ 03 » wcw BE §8n (B dedtd) owd euvFw®md DOEIHI®I
edBEO anE 000w @rn PDI¢ Bewd® WS gm. ®w 03 mewe nE 85CE »QO=
510380 ooy §oewis §8n B Dedtnd IR oduc B 800 H8we ¢
DOD ¢ Bewd® W0 grd.

Furthermore, according to journal entry dated 90.11.21 in the said criminal trespass case,
bearing No. 14244,

98 - 3.8 08B &3.
e31.€80.1.2.3 &3.

e®® m»EPeDd e edBED a¢ 8 8O e 035 e 85C m»POW 800 ¢B8B08m®
Bomoenws S @350 OO 1.t 01 ¢o70B. de®sI® ® @ 03 gne» ©© 9O®O
OB iod end 5@wmB seed ABOR eviws DO O ©d. e®® & 03 e
8BOC »00W 020¢@sYery »HO® SFBWGO0 JBw aBB08m® axd HBSSw ¢yn
PO0¢ Omen ©D.

@® 30 H»ED BOOWD sved §in Bewe »Id.

According to the said journal entry ‘98z’ is mentioned as A. Gamini and not Heenbanda. Thus,
it is seen that the learned Provincial High Court Judge had been confused and had thereby
misdirected himself and stated in his order dated 18.01.2018 that,

8OE »o 50880 gewmwes Hhowis §2n Bl dsTehd 98 eoduc yuid 8800
B8O ¢ 900 Bewdn m»S a»; instead of 85E »POW 0@y B»H®
BB OO B gBlB8HO g0 BOSw wr POV O ©d.

The said order further states that,

3R emBIedE 8§m0D eE® MO DI C¢ PD5T OO H»HED ©5100; € 8O »HED gdessy
DY 0 euFe®m0 DOETH0WC; oduc BB B8O evnwB 91057 0E® LD Bdyw
®OB NGO evFw®m0 DOETHO®O Sew 0on odve FBBwe erng DD uWEE O»
DO gBwrdENBWSenw Boeww WO §D.

OO Dvw DD e® H»ED 3OTO0 eud By PFOVWO® o OG5 eue®mo
DO TDHOWmO; 0 8 guiBed 889 D00 Boems BI® 85y coxf ®ewedmus Odwe
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It was further stated that,

‘O YW MCES BE BOE »HEOR 510800 gewiewiess HOewrr §8n BurIRasIthd
OB edeng J3B 8200 BEO g8 900 Bewin 3 a».’

Nevertheless, according to the settlement dated 90.11.21 in criminal trespass case, it was
stated that.

000 @t B FCH BIE PO 00c@BTesY O BFBWGOO gBe aB88m®
a0 888w @yn PO IW® @D.

Therefore, it clearly shows that the Learned Provincial High Court Judge has confused and

mixed up the accused and the Complainant of the aforesaid Magistrate court case.

As such, the learned Provincial High Court Judge had misdirected himself and stated in his

order that Respondent-Petitioners are entitled to the possession of the subject matter.
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Be that as it may, in terms of Section 68 (1) and 68 (3) of the Primary Court Procedure Act,
Court has to determine who was in possession of the disputed premises on the date of filing
of the information under section 66 of the Act, or if there is a dispossession, court has to
determine who was forcibly dispossessed within a period of two months immediately prior

to date of filing of the information.

It is significant to note that the Civil Appellate High Court dismissed the appeal of the
Appellant and dismissed the District Court action instituted by the said Heenbanda on
15.02.2010.

It is worthy to note that the said action was dismissed on the basis that parties have not proved
their title to the land sought to be partitioned. As such, the said dismissal would not affect the
decision made by the learned District Judge on 15.10.2010 with regard to the possession of
the 7th Defendant [Appellant].

It is relevant to note that according to the observations made by the learned District Judge in
his judgment, the 7th Defendant [Appellant] was in possession from the time of instituting the

impugned partition action which was within a period of 3 months from 21.11.1990.

Therefore, it is presumable that the Appellant, said B. A. Gamini was in possession of the

subject matter.

The Appellant, the 7th Defendant in the said partition action, had filed an information on
13.07.2010 action in terms of Section 66(1) (b) of the Primary Court Procedure Act against
the Respondents namely Shelton, Chandrasekere and Nandasena, had entered the land on
04.07.2010 possessed by him and erected a fence and destroyed the cultivation when he was

away in Colombo.

Therefore, according to the Complaint of the Appellant the disturbance took place on
04.07.2010. It is to be noted that the said action was filed in the Primary Court of
Warakapola, just after 5 months from the Judgement of the Civil Appellate High Court in
case bearing No. CA/KAG/155/2007 (F).

However, the Respondents denied the said position of the Appellant and stated that they were

in possession of the land in dispute, and that they are the owners of the same.

Furthermore, the Respondents went on to state that they had been in possession of the

disputed land since 2003 and cultivated coconuts and bananas. The Respondents,
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produced affidavits marked as [D4-~D8] from four persons to substantiate their contention.

It seems that, these affidavits were self-serving affidavits taken from people known to the
Respondents and it is observable that they were unable to produce any affidavits or
documents from Grama sevaka or any other officials to prove their possession by cogent
evidence. Similarly, no heavy reliance can be placed on the affidavit without the affirmants

being testified.

Furthermore, it is to be observed that the affirmants of these affidavits D4~ D7 do not refer
to the date of disturbance on 04.07.2010 the date of the incident. Thus, these affidavits alone
could not be considered by the court to substantiate the possession of the Respondents with

regard to the relevant period material to the instant action.

However, the learned Magistrate accepted the version of the Appellant on the evidence placed

before him and issued an order under Part VII of the Primary Court Procedure Act.

It is seen that the learned Magistrate has come to the conclusion that according to the police
complaint marked as P7, the Appellant was dispossessed on 07.07.2010, and also in view of
the impugned partition action the Appellant was in possession for a long period of time. It is
imperative to note that in the said partition judgment possession of the 7 Defendant
(Appellant) was not set aside. Similarly, the said partition case does not say that the Plaintiff
Heenbanda was in possession of the subject land, but he was given the plantation in common
with other co-owners. As such, if the father Heenbanda did not have possession, it is

questionable as to how the children could get possession.

Therefore, in view of the foregoing reasons, it is imperative to note that the Respondents had
not established that they were in possession of the disputed portion of land and that they had

been dispossessed.

As such, the learned Provincial High Court Judge has misdirected himself and had come to
an erroneous conclusion that the Respondents were in possession of the disputed premises
during the relevant period of time and set aside the order of the learned Primary Court Judge,

which caused a great injustice to the Appellant in this matter.
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Therefore, we set aside the impugned order dated 18.01.2018 of the learned High Court
Judge and affirm the order of the learned Magistrate who was acting as the Primary Court
Judge dated 01.12.2010.

Hence, we hold that the Petitioner-Respondent-Appellant is entitled to the possession of the
subject matter of the instant MC Case No. 58924/2010, and direct that the Petitioner-

Respondent-Appellant be restored to the possession of the disputed portion of land.
Hence the appeal is allowed.

JUDGE OF THE COURT OF APPEAL
K.K.A.V. Swarnadhipathi, J.
I agree.

JUDGE OF THE COURT OF APPEAL

Page 10 of 10



