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MOHAMMED LAFFAR, J.

The Petitioner has instituted this action challenging the decision taken by the
Respondent University to terminate the registration of the Petitioner to follow
the MBBS Degree Program offered by the 1st Respondent University. The
Petitioner through this Application is seeking inter alia orders in the nature
of writs of Certiorari quashing the decision to terminate the registration of the
Petitioner to follow the MBBS degree programme at the KDU as contained in
‘P24’ and quashing the decision made at the 628t Board of Management
meeting held on 22.03.2021, terminating the Petitioner's registration to follow
the MBBS degree programme. The Petitioner has also sought writs of
Mandamus to compel the Respondents to furnish the Petitioner with
documents, and also a direction on the Respondents to permit the Petitioner
to continue with the MBBS (KDU) Degree programme at KDU.

The crux of the Petitioner's allegation is that the decision (marked ‘P24’ to
terminate the registration of the Petitioner to follow the MBBS degree
programme at the KDU on the basis that the Petitioner has failed to
successfully complete the Second MBBS Degree Program, is unlawful and
contrary to the established regulations.

The Petitioner, a student who could not secure sufficient Z score marks, at
the Advanced Level examination and was unable to enter any of the medical
faculties at the local Universities, thereafter followed an MBBS degree that is
awarded at the South Asian Institute of Technology and Medicine Ltd
(hereinafter sometimes referred to as "SAITM"). While Petitioner was following
her MBBS degree programme at SAITM, the Petitioner was absorbed to the
KDU, to follow the MBBS degree programme. It is admitted and undisputed
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that the said absorption was made under and in terms of General Sir John
Kotelawala Defence University (Specials Provisions) Act, No. 17 of 2018,
pursuant to a policy decision made by the government.

It is admitted that, the Petitioner has failed her 2nd MBBS examinations in all
4 attempts and, except for her last attempt where she passed only one subject
(4th attempt), the Petitioner failed all three subjects in her previous three
attempts (marked PS’, P7’, P10’). The primary matter for determination
before this Court is whether the Petitioner is entitled to continue the said
degree programme following such failure to pass the 2rd MBBS examination
within four scheduled attempts.

The Petitioner was duly registered with KDU on 06.08.2018. Upon
registration, the Petitioner was required to enter into an Agreement with the
1st Respondent (marked ‘R10’). Clause 2(a) of the agreement states as follows:

"The Student at the University shall:

a. Be subject to and governed by Rules, Regulations and By-laws made
from time to time under the Sir John Kotelawala Defence University Act
No. 68 of 1981 and subsequent amendments so far as applicable to the
student and the satisfaction of the Vice Chancellor of the University."

At the time when the Petitioner was absorbed into the 1st Respondent
University, the by laws that were applicable was embodied in the Handbook -
MBBS Degree Programme 2015/2016" (marked ‘P25’). The examination By-
laws are contained in page 88 of the said handbook. It is submitted by the
Respondents that the said by-laws are applicable to all students who have
been absorbed from SAITM to KDU. Subsequently, there were Rules made
under Section 19 of the General Sir John Kotelawala Defence University Act,
No. 68 of 1981 with effect from 01.01.2021.

Therefore, the applicable By-laws for MBBS students prior to 01.01.2021 was
contained in ‘P25’ and the Rules/By-laws contained in ‘P26’ that is applicable
for any issue which arose after 01.01.2021.

The Petitioner registed at KDU on 06.08.2018 and attempted the 2nd MBBS
examinations 4 times during the following periods:

a) 22.05.2019 - 06.06.2019

b) 13.08.2019 - 28.09.2019

c) 24.06.2020 - 09.07.2020

d) 15.10.2020 - 27.10.2020

Clause 6.11 of the Handbook marked ‘P25’ reads as follows:
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“A student who has been unsuccessful in all three subjects in the first
three scheduled attempts shall not be permitted to sit again for the
examination. Such students will be discontinued from the MBBS Course
and may be allowed to follow a different stream in KDU, with the
approval of the BOM”

Clause 6.12 of the Handbook marked P25’ reads as follows:
“a) A candidate who has passed one to two subjects in the first 3
scheduled attempts may be permitted a fourth attempt at the
examination. Should he/she be unable to complete the examination at
the fourth attempt, he/she shall not be permitted to sit again for the
examination and shall be discontinued from the course”

Upon a request by the Petitioner addressed to the Vice Chancellor by letter
dated 09.09.2020 (marked as ‘R5’), the Petitioner had been permitted to sit
for the 4th attempt despite not having passed any subjects in the first 3
attempts. The said letter indicates a request by the Petitioner to sit for the
exam as the last attempt. While not provided for by the rules, the Petitioner
has been allowed a 4th attempt which she had not duly passed.

In the said circumstances, it is ex-face clear that the rules applicable to the
Petitioner are contained in the handbook marked ‘P25’. The Petitioner cannot
seek refuge under the subsequent rules effective from 01.01.2021 as the
Petitioner registered and sat all examinations before 2021. Further, it is also
noted that while Section 2 of the General Sir Defence Kotelawala Defence
University (Special Provisions) Act, No. 117 of 2018 confers power to
promulgate guidelines, this Court does not observe any mandatory duty cast
upon the Respondents to act upon such power.

In this regard attention of Court is drawn towards Abeyratne v Minister of
Lands and Others (S.C.(Spl)LA No. 197/08, SC Minutes dated 01.06.2009)
wherein Sarath N. Silva C.J. quoted Administrative Law by Wade and Forsyth
(Ninth Edition) as follows:

“obligatory duties must be distinguished from discretionary powers. With
the latter, mandamus has nothing to do".

This Court observes that it is established law that a writ of Mandamus does
not lie against discretionary powers and therefore this Court cannot impose
itself against the discretionary power vested upon the Respondent in terms of
Section 2.
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Further, I do not see any reason to defer the decision made by the
Respondents in respect of termination of the Petitioner’s registration due to
failure to successfully complete the MBBS examination in all attempts.
Accordingly, the said termination is not unlawful, irrational, illegal and not
ultra vires to the powers vested upon the Respondents. Therefore the
Petitioner is not entitled to a writ of Certiorai.

As such, I hold that the decisions challenged by the Petitioner are in line with
established principles of law. The Respondents have not acted ultra vires or

in an arbitrary, capricious, or illegal manner.

For the above reasons, I dismiss the Application of the Petitioner and make
no Order as to the costs of this Application.

Application dismissed.

JUDGE OF THE COURT OF APPEAL

S. U. B. KARALLIYADDE, J.

I agree.

JUDGE OF THE COURT OF APPEAL
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