CA PHC APN 41-2023

IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST
REPUBLIC OF SRI LANKA

In the matter of an Application for
Revision under Article 138 of the
Constitution of the Democratic

Socialist Republic of Sri Lanka.

Court of Appeal The Officer-in-Charge
Revision Application No: Police Station
CA(PHC)APN/0041/2023 Bulathkohupitiya.

COMPLAINANT
High Court of Kegalle vs
Bail Application No.5636/20 Godayalage Karunadasa

177/2,10t Post,Udugoda.
MC Kegalle ACCUSED
Case No. B 13099/2018
AND NOW

Godayalage Karunadasa

177/2,10t Post,Udugoda.

ACCUSED-APPELANNT

Vs

1. The Officer-in Charge,
Police Station,

Bulathkohupitiya.

COMPLAINAT-RESPENDENT
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BEFORE

2. The Attorney General
Attorney General’s Department,

Colombo-12.

RESPONDENT

AND NOW BETWEEN

Godayalage Karunadasa

177/2,10th Post,Udugoda.

ACCUSED-APPELANNT-PETITIONER

Vs

1. The Officer-in Charge,
Police Station,

Bulathkohupitiya.

COMPLAINAT-RESPENDENT-RESPONDENT

2. The Attorney General
Attorney General’s Department,

Colombo-12.

RESPONDENTS-RESPONDENT

Sampath B. Abayakoon, J.

P. Kumararatnam, J.
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COUNSEL : Asanka Mendis with Sandeepani

Wijesooriya for the Petitioner.

SUPPORTED ON : 09/05/2023.
DECIDED ON : 23/06/2023.
Sedeededededede e dedededed e et dedede e e ek
ORDER

P.Kumararatnam,dJ.

The Complainant filed a charge sheet against the Accused-Appellant-
Petitioner (hereinafter referred to as ‘the Petitioner’) for the offence of
having in possession of 1500 ml of “TOP” which is an illegal liquor at
Undugoda on or about 24.12.2017 violating Section 46(A) of the Excise
Ordinance No.27 of 1957 as amended and punishable under Section 47
of the Excise Ordinance read with the first schedule of the Increase of

Fines Act, No.12 of 2005.

The trial commenced in the Magistrate Court of Kegalle. The
prosecution had called two police officers from the Bulathkohupitiya
Police Station and marked 04 documents and closed the case. When
the defence was called, the Petitioner making a statement from the dock

closed his case.

After calling written submissions from the parties, the Learned
Magistrate had delivered the judgment on 10.02.2020. The Learned
Magistrate found the Petitioner guilty as charged and sentence him to

three months rigorous imprisonment with a fine of Rs.20,000/-. In
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default of the fine, the Petitioner was sentenced to one-month simple

imprisonment.

Being aggrieved by the aforesaid judgment of the Learned Magistrate of
Kegalle, the Petitioner filed an appeal in the Provincial High Court of
Kegalle.

Agreeing to settle upon filing written submissions, the Learned High
Court Judge Kegalle delivered the judgment dated 25/06/2021.The
Learned High Court Judge had affirmed the judgment and sentencing
order of the Learned Magistrate Kegalle dated 10.02.2020 and
dismissed the appeal subject to a cost of Rs.40,000/-

Being aggrieved by the aforesaid judgment of Learned High Court Judge
of Kegalle, the Petitioner now invoked the Revisionary Jurisdiction of
this Court in term of Article 138 of the Constitution of the Democratic

Socialist Republic of Sri Lanka.

The Petitioner has pleaded following exceptional circumstances in

support of her Revision Application.

1. That the Learned High Court Judge had erred in law by failing to
consider that it is the duty of the prosecution to prove its case
beyond reasonable doubt and to prove the chain of custody is
intact.

2. That the Learned High Court Judge had erred in law by failing to
consider that the Learned Magistrate had made a fatal error with

regard to the evidentiary value of the dock statement.

Exceptional circumstances are not defined in the statute. Hence, what
is exceptional circumstances must be considered on its own facts and

circumstances on a case by case.
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In Ramu Thamodarampillai v. The Attorney General [2004] 3 SLR
180 the court held that:

“the decision must in each case depend on its own peculiar facts and

circumstances”.

In every criminal case the burden is on the prosecution to prove the
case beyond reasonable doubt against the accused person and this
burden never shifts. Hence an accused person has no burden to prove
his case unless he pleads a general or a special exception in the Penal

Code.
In the case of Mohamed Nimnaz V. Attorney General CA/95/94 held:

“A criminal case has to be proved beyond reasonable doubt.
Although we take serious view in regard to offences in relation to
drugs, we are of the view that the prosecutor should not be given a

second chance to fill the gaps of badly handled prosecutions....”

In the Attorney-General v. Rawther 25 NLR 385, Ennis, J. states
thus: [1987} 1 SLR 155

"The evidence must establish the guilt of the accused, not his
innocence. His innocence is presumed in law, from the start
of the case, and his guilt must be established beyond a
reasonable doubt”.

In Miller v. Minister of Pensions (1947) 2 All E.R. 372 the court held
that:

“the evidence must reach the same degree of cogency as is
required in a criminal case before an accused person is found
guilty. That degree is well settled. It need not reach certainty, but it
must carry high degree of probability. Proof beyond reasonable
doubt does not mean proof beyond the shadow of a doubt. The law
would fail to protect the community if it admitted fanciful
possibilities to deflect the course of justice. If the evidence is so

strong against a man as to leave only a remote possibility in his
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favour which can be dismissed with the sentence, “of course it is
possible, but not in the least probable,” the case is proved beyond

reasonable doubt, but nothing short of that will suffice”.

In the first ground urged before this Court the Petitioner contended that
the Learned High Court Judge had erred in law by failing to consider
that it is the duty of the prosecution to prove its case beyond

reasonable doubt and to prove the chain of custody is intact.

Upon perusal of judgments of both the Learned Magistrate and the
Learned High Court Judge, in both judgements the evidence led by both

parties had been properly analysed to come to the conclusion.

The Learned High Court Judge in his Judgement at page 17 of P9

stated as follows:

OFIBe@ BEY NDVBDOTEE NIJBG &) ¢3¢.2 6RRMEE BTHWS wltd 303 BD®
O o3 PDOHNE EDILEDI BB ») LERSeE: ¢, B8 »OEY &t S3e®
T e O EC CSDOH CERDDeEE &, Bolsdmn o VOO wy S
#B0mes’ HBE0 ©ED RBRO genewns D® emed GDOME HONID®E

e DO &Lo.

& ) PRSP ity DBeEsmNn S0 G a03d almdéa D& & 90 gto. I
) ERSW O BPeced wcwsd »itdy SO0BEE S3e® €, c®® G#lOMEO 638
G5es 80 e Se® gOmsNOBD CLOD e200» ROE. ®Ne, 0iHOd TDE
GBY) FHOS 6E &S DOOBD) LTDHED eMOY &0, 86 By 8D, eriBm ©
806 o rpe® I8 goe. Oked O «SUDsm ond e®i ®nent) O
BB 00D e J3e® ©Pr BERT #BDD 00NedS HRBD MBS &0,
0.4 CRRADEB YD O St 0D 6@ DOD EC OLEE RESYPED OGS
&80 Sescd» @C PeseNHED 0D VOO endbo O &uD.

Hence it is incorrect to say that the prosecution failed to discharge their

duty properly in this case. Hence, this ground has no merit at all.

In the second ground the Petitioner contend that the Learned High
Court Judge had erred in law by failing to consider that the Learned
Magistrate had made a fatal error with regard to the evidentiary value of

the dock statement.
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Even though the dock statement of an accused has less evidential value
our courts never hesitated to accept the same when it creates a doubt

on the prosecution case.

In Don Samantha Jude Anthony Jayamaha v. The Attorney General
CA/303/2006 decided on 11/07/2012 the court held that:

“Whether the evidence of the defence or the dock statement is
sufficient to create a doubt cannot be decided in a vacuum or in
isolation because it needs to be considered in the totality of the
evidence that is in the light of the evidence for the prosecution as

well as the defence.”

In Kathubdeen v. Republic of Sri Lanka [1998] 3 SLR 107 the court
held that:

“It is settled law that an unsworn statement must be treated as
evidence. It has also been laid down that if the unsworn statement
creates a reasonable doubt in the prosecution case or if it is
believed, then the accused should be given the benefit of that
doubt.”

The Learned Magistrate in his judgment very correctly analysed the
dock statement of the Petitioner and come to the conclusion that the
dock statement of the Petitioner is not forceful enough to create a doubt
over prosecution case. The Learned Magistrate in his judgment at page

53 of P6 stated as follows:

o 985 I8 0D gclus @O Fohed € I8 9i)ed 80 e DO8s
2@ Soedd 00T eE8ers &t@dn DedFODT VDO ctu® T D@0 enEes
S»E0 dem BG RO, @ gerd DEOD SR VDD, =0 oRVIDEED
Aevn 3 &) R0 8 HEOD &Stdldt ADS B TDI® DO ot 0, TPBE
8 YIeE OB 9tlus’ @O &8 3006 StOFCER NDVBDOTOS O L&D
OO ®E»E D0e® € I8n D8 ewiky) DO emMBS o, SrOdICeE
NDVBDODS 00D IFBE DS ewiksn DO e’ e®S enmIded DOTRD
eNDE R0 @M 0. T gxd =@l HPDBDODS 8% o @yedd
H0eel B0EE adetlod0 ®F V0 O» 30E RYS DD eiismn DO eMBR®
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®» O S00E TIPS OB TS DO H3ed € Sy 9Tl DO» ©E
SN0ED D o8 ©B. T o3 I cRDVeEs re@FHEe@ DSOS ®O
eceee 5000 aot3dndn 9clus O @S e FOINE0 EF DO8. DOE,
oo 988 2800 DedEd ©r@dice D88 GRe DD 9clsd O SBEE o
5B ORD ®EHE DD e300 TIPS Di)ed 80 s e T® BY O
SNHREES NDVBOGE fgo® 9 SHE 00D ©SO8® gm0, @y O8s DFSNVDE
038 T o 8 &8¢ aeSs SHDorEs ocdss @0 S0 T 90 »ogs
SEDOR0 EHE DD 6D RS ¢ OF SNDOG BEGHe® 0D rSed.

In the light of above authorities and considering the prosecution
evidence and the dock statement of the Petitioner, I find no reason to
disbelieve the version of the prosecution. Hence, this ground also has

no merit.

Considering all the materials placed before this Court, I see no reason
to disturb the findings of both the Learned High Court Judge Kegalle
and Learned Magistrate of Kegalle. Hence, we affirm the conviction and
the sentence imposed in this case. Accordingly, we refuse notice in this

case.

The Registrar of this Court is directed to send a copy of this order to the
High Court of Kegalle and the Magistrate Court of Kegalle.

JUDGE OF THE COURT OF APPEAL

SAMPATH B. ABAYAKOON, J.

I agree.

JUDGE OF THE COURT OF APPEAL
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