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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST 

REPUBLIC OF SRI LANKA 

In the matter of an Application for 

Revision under Article 138 of the 

Constitution of the Democratic 

Socialist Republic of Sri Lanka. 

Court of Appeal     The Officer-in-Charge  

Revision Application No:  Police Station 

CA(PHC)APN/0041/2023  Bulathkohupitiya. 

COMPLAINANT 

High Court of Kegalle          vs 

Bail Application No.5636/20  Godayalage Karunadasa    

       177/2,10th Post,Udugoda.    

MC Kegalle                                                              ACCUSED 

Case No. B 13099/2018        

        AND NOW  

       

Godayalage Karunadasa    

       177/2,10th Post,Udugoda.    

 

ACCUSED-APPELANNT 

Vs 

 

1. The Officer-in Charge, 

                     Police Station,  

         Bulathkohupitiya.   

 

COMPLAINAT-RESPENDENT                   
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       2. The Attorney General  

          Attorney General’s Department,

          Colombo-12. 

RESPONDENT 

AND NOW BETWEEN 

Godayalage Karunadasa    

       177/2,10th Post,Udugoda.    

 

ACCUSED-APPELANNT-PETITIONER 

 

Vs 

1. The Officer-in Charge, 

                     Police Station,  

         Bulathkohupitiya.   

 

COMPLAINAT-RESPENDENT-RESPONDENT                 

2. The Attorney General  

Attorney General’s Department,          

Colombo-12. 

RESPONDENTS-RESPONDENT 

 

 

BEFORE   : Sampath B. Abayakoon, J. 

 P. Kumararatnam, J.  
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COUNSEL                    : Asanka Mendis with Sandeepani 

Wijesooriya for the Petitioner.  

 

 

SUPPORTED ON  :  09/05/2023.  

 

DECIDED ON  :   23/06/2023. 

    *****************************  

     

                                                                        

                                             ORDER 

 

P.Kumararatnam,J. 

The Complainant filed a charge sheet against the Accused-Appellant-

Petitioner (hereinafter referred to as ‘the Petitioner’) for the offence of 

having in possession of 1500 ml of “TOP” which is an illegal liquor at 

Undugoda on or about 24.12.2017 violating Section 46(A) of the Excise 

Ordinance No.27 of 1957 as amended and punishable under Section 47 

of the Excise Ordinance read with the first schedule of the Increase of 

Fines Act, No.12 of 2005. 

The trial commenced in the Magistrate Court of Kegalle. The 

prosecution had called two police officers from the Bulathkohupitiya 

Police Station and marked 04 documents and closed the case. When 

the defence was called, the Petitioner making a statement from the dock 

closed his case. 

After calling written submissions from the parties, the Learned 

Magistrate had delivered the judgment on 10.02.2020. The Learned 

Magistrate found the Petitioner guilty as charged and sentence him to 

three months rigorous imprisonment with a fine of Rs.20,000/-. In 
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default of the fine, the Petitioner was sentenced to one-month simple 

imprisonment. 

Being aggrieved by the aforesaid judgment of the Learned Magistrate of 

Kegalle, the Petitioner filed an appeal in the Provincial High Court of 

Kegalle. 

Agreeing to settle upon filing written submissions, the Learned High 

Court Judge Kegalle delivered the judgment dated 25/06/2021.The 

Learned High Court Judge had affirmed the judgment and sentencing 

order of the Learned Magistrate Kegalle dated 10.02.2020 and 

dismissed the appeal subject to a cost of Rs.40,000/- 

Being aggrieved by the aforesaid judgment of Learned High Court Judge 

of Kegalle, the Petitioner now invoked the Revisionary Jurisdiction of 

this Court in term of Article 138 of the Constitution of the Democratic 

Socialist Republic of Sri Lanka.         

The Petitioner has pleaded following exceptional circumstances in 

support of her Revision Application.  

1. That the Learned High Court Judge had erred in law by failing to 

consider that it is the duty of the prosecution to prove its case 

beyond reasonable doubt and to prove the chain of custody is 

intact. 

2. That the Learned High Court Judge had erred in law by failing to 

consider that the Learned Magistrate had made a fatal error with 

regard to the evidentiary value of the dock statement. 

Exceptional circumstances are not defined in the statute. Hence, what 

is exceptional circumstances must be considered on its own facts and 

circumstances on a case by case. 
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In Ramu Thamodarampillai v. The Attorney General [2004] 3 SLR 

180 the court held that: 

“the decision must in each case depend on its own peculiar facts and 

circumstances”. 

In every criminal case the burden is on the prosecution to prove the 

case beyond reasonable doubt against the accused person and this 

burden never shifts. Hence an accused person has no burden to prove 

his case unless he pleads a general or a special exception in the Penal 

Code.  

In the case of Mohamed Nimnaz V. Attorney General CA/95/94 held: 

 “A criminal case has to be proved beyond reasonable doubt. 

Although we take serious view in regard to offences in relation to 

drugs, we are of the view that the prosecutor should not be given a 

second chance to fill the gaps of badly handled prosecutions….” 

 In the Attorney-General v. Rawther 25 NLR 385, Ennis, J. states 

thus: [1987} 1 SLR 155 

"The evidence must establish the guilt of the accused, not his 

innocence. His innocence is presumed in law, from the start 

of the case, and his guilt must be established beyond a 

reasonable doubt”.  

In Miller v. Minister of Pensions (1947) 2 All E.R. 372 the court held 

that: 

 “the evidence must reach the same degree of cogency as is 

required in a criminal case before an accused person is found 

guilty. That degree is well settled. It need not reach certainty, but it 

must carry high degree of probability. Proof beyond reasonable 

doubt does not mean proof beyond the shadow of a doubt. The law 

would fail to protect the community if it admitted fanciful 

possibilities to deflect the course of justice. If the evidence is so 

strong against a man as to leave only a remote possibility in his 
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favour which can be dismissed with the sentence, “of course it is 

possible, but not in the least probable,” the case is proved beyond 

reasonable doubt, but nothing short of that will suffice”. 

In the first ground urged before this Court the Petitioner contended that 

the Learned High Court Judge had erred in law by failing to consider 

that it is the duty of the prosecution to prove its case beyond 

reasonable doubt and to prove the chain of custody is intact. 

Upon perusal of judgments of both the Learned Magistrate and the 

Learned High Court Judge, in both judgements the evidence led by both 

parties had been properly analysed to come to the conclusion. 

The Learned High Court Judge in his Judgement at page 17 of P9 

stated as follows: 

meñKs,af,a m<uq idlaIslref.a idlaIsh yd me'2 f,aLkfha i`oyka lreKq mriamr ùu 

uq,a wjia:d wêlrKh fkdi,ld yerSu yd iïnkaOfhka o" uekSï lghq;= isÿ lsrSfï 

oS fhdod .kakd ,o WmlrK iïnkaOfhka o" mriamr;d we;s njg iy tajd 

wNshdplf.a jdishg i,ld ne,Sug wfmdfydi;a ùu flf¾ wêlrKh wjOdkh 

fhduq lr we;' 

ta yd iïnkaO lreKq úYaf,aIKh lsrSu uq,a wjia:d wêlrKh úiska isÿ lr we;'  ta 

yd iïnkaO j ;Skaÿfõ i`oyka lreKq mrsYS,kh lsrSfï oS" fuu wêlrKhg fmkS 

hkafka Bg ueosy;a ùfï wjYH;djhla Woa.; fkdjk njhs'  ukao" idOdrK ielh 

hkq wNjH f,i we;s lr.kakd ielhla fkdjk w;r" th fya;= iys;" m%dfhda.sl j 

we;súh yels ielhla úh hq;=h'  rcfha ri mrSlaIl jd¾;dj fyda NdKav ri 

mrSlaIl fj; fhduq lsrSfï oduh ms<sn`o wNshdpl fjkqfjka ynhla fkdue;s w;r" 

me'4  f,aLkh wkqj ri mrSlaIl fj; fhduq lrk ,o foam, n,m;%hl wjirhla 

we;sj ksmojk ,o uoHmdkhla fkdjk njg jd¾;d lr we;' 

Hence it is incorrect to say that the prosecution failed to discharge their 

duty properly in this case. Hence, this ground has no merit at all. 

In the second ground the Petitioner contend that the Learned High 

Court Judge had erred in law by failing to consider that the Learned 

Magistrate had made a fatal error with regard to the evidentiary value of 

the dock statement. 
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Even though the dock statement of an accused has less evidential value 

our courts never hesitated to accept the same when it creates a doubt 

on the prosecution case.  

In Don Samantha Jude Anthony Jayamaha v. The Attorney General 

CA/303/2006 decided on 11/07/2012 the court held that: 

“Whether the evidence of the defence or the dock statement is 

sufficient to create a doubt cannot be decided in a vacuum or in 

isolation because it needs to be considered in the totality of the 

evidence that is in the light of the evidence for the prosecution as 

well as the defence.”  

In Kathubdeen v. Republic of Sri Lanka [1998] 3 SLR 107 the court 

held that: 

“It is settled law that an unsworn statement must be treated as 

evidence. It has also been laid down that if the unsworn statement 

creates a reasonable doubt in the prosecution case or if it is 

believed, then the accused should be given the benefit of that 

doubt.” 

The Learned Magistrate in his judgment very correctly analysed the 

dock statement of the Petitioner and come to the conclusion that the 

dock statement of the Petitioner is not forceful enough to create a doubt 

over prosecution case. The Learned Magistrate in his judgment at page 

53 of P6 stated as follows: 

pQos; úiska ú;a;s jdpl bosrsm;a lrk wjia:dfõ oS ú;a;s l+vqfõ isg m%ldYhla lrñka 

;ud ksjfia isáhoS fmd,sisfhka meñK jfrka;=jla njg oekqï oS ;udj fmd,sia 

ia:dkhg /f.k .sh nj;a" ;ud wf;a lsisjla fkd;snqKqq nj;a" miqj fnda;,hla 

/f.k ú;a uqød ;eîug lshd kvqjla mejre nj;a lshd m%ldY lr we;s w;r" ú;a;sh 

tlS m%ldYh u`.ska bosrsm;a lr we;s ia:djrh meñKs,af,a idlaIslrejka yria m%Yak 

j,g Ndckh lsrSfï oS ú;a;sh úiska fhdackd lr fkdue;s w;r" meñKs,af,a 

idlaIslrejka fj; ú;a;sh úiska fhdackd lr we;af;a fujeks wdldrfha jeg,Sula 

fkdl< njg muKla fõ'  ta wkqj meñKs,af,a idlaIslrejka úiska pQos; Tyqf.a 

ksjfia isáhoS w;awvx.=jg .;a njg jk ia:djrh Tjqka fj; fhdackd lr fkd;sîu 
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u; tlS ia:djrh ú;a;s jdplh bosrsm;a lrk wjia:dfõ oS w¨;ska bosrsm;a lrk ,o 

ia:djrhla nj fmkS hhs'  ta wkqj ta iïnkaOfhka meñKs,af,a idlaIslrejka yg 

meyeos<s lsrSug wjia:djla bosrsm;a ù fkdue;s njo wjOdkhg ,la lrñ'  ;jo" 

pQos; úiska ;udg tfrysj meñKs,a, úiska m%n, kvqjla bosrsm;a lr ;sìhoS yria 

m%Yak j,g Ndckh ùulska f;drj ú;a;s l+vqfõ isg m%ldYhla ,nd oSu ;=,ska tlS 

m%ldYfhys idlaIsuh wx. b;d my, uÜgul mj;sk w;r" Tyq úiska ú;a;sjdplh 

wjia:dfõ oS by; lS mrsos w¨;ska ia:djrhla bosrsm;a lr ;sìh oS th yria 

m%Yakj,g Ndckh ùula fkdùu ;=,ska o tlS ia:djrh ms<s.ekSfï ndOdjla we;sfõ' 

In the light of above authorities and considering the prosecution 

evidence and the dock statement of the Petitioner, I find no reason to 

disbelieve the version of the prosecution. Hence, this ground also has 

no merit. 

Considering all the materials placed before this Court, I see no reason 

to disturb the findings of both the Learned High Court Judge Kegalle 

and Learned Magistrate of Kegalle. Hence, we affirm the conviction and 

the sentence imposed in this case. Accordingly, we refuse notice in this 

case.   

The Registrar of this Court is directed to send a copy of this order to the 

High Court of Kegalle and the Magistrate Court of Kegalle. 

       

        

JUDGE OF THE COURT OF APPEAL 

 

SAMPATH B. ABAYAKOON, J.   

I agree. 

     

      JUDGE OF THE COURT OF APPEAL 


