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Introduction

1)

2)

The Petitioner had instituted this action and sought reliefs by the
amended petition dated 22rd May 2023. The instant application pertinent
to the aforesaid amended petition is to consider issuance of notice and
interim reliefs prayed for in prayers d) and g).

The said interim reliefs prayed for is as follows,

d) Grant an interim order preventing the 3t Respondent and/or his
subordinates and/or his agents from instituting and/or maintaining any
further proceedings in the Magistrates Court or otherwise based on the
decision of the 3rd Respondent and/or his subordinates contained in
documents marked as A2 and AS dated 3rd September 2019 and 7th July
2017 respectively until the final hearing and determination of this
application;

g) Grant an interim order preventing the 3t Respondent or their agents
from proceeding with the said decision referred to in terms of document
marked as A2 and A5 in any manner until the final hearing and

determination of this application.

Facts of the Petitioner’s case

3)

The instant application between the Petitioner Company and the
Respondents is a labour dispute between the 4th Respondent who is the
Trade Union of the Petitioner Company and the 5t to 16th Respondents

are the employees.



4)

5)

6)

7)

8)

The dispute had arisen between the said parties by the Petitioner issuing
letters of termination marked and produced as A10(1) - A10(12) with the
petition.

The said letters had been issued after an inquiry had been held between
the said parties.

Subsequently, the said matter had been referred to arbitration in terms
of Section 4(1) of the Industrial Disputes Act.

Beside the matter being referred to arbitration, the 4th Respondent had
lodged a separate complaint to the Commissioner General of Labour and
an inquiry had been held. The Commissioner General of Labour had held
that the Petitioner had violated Clause No0.25(5) of the Collective
Agreement between the Petitioner and the 4th to 16th Respondents.

The Petitioner had filed this action to invoke the Writ Jurisdiction of this
Court to restrain the Commissioner General of Labour from instituting
criminal action in the Magistrate Court prior to commencing and
concluding the arbitration proceedings to determine whether Clause

No.25(5) of the Collective Agreement had been violated.

Facts of the 1st, 214 and 31 Respondents’ Objections

9)

10)

11)

12)

The said Respondents had denied the position taken by the Petitioner
and contended in terms of Section 10A of the Industrial Disputes Act, the
3rd Respondent is vested with the Statutory Duty to resolve any dispute
with regard to the interpretation of the Collective Agreement.

Further, the breach of any provision contained in the Collective
Agreement is an offence under Section 40(1)(a) of the Industrial Disputes
Act. The 4t Respondent has lodged a complaint pertinent to the breach
of the Collective Agreement by the Petitioner.

Thus, the 3t Respondent is entitled to interpret the Collective Agreement
clauses when there are two possible literary interpretations.
Furthermore, the said Respondents have contended the arbitration

procedure instituted in terms of Section 4 of the Industrial Disputes Act



13)

does not impede the 3rd Respondent’s ability to decide whether there is a
breach of the Collective Agreement by the Petitioner.

On the said grounds the 1st, 2nd and 3t Respondents had moved to
dismiss the Petitioner’s application to issue notice and to reject to grant

interim reliefs prayed for by the Petitioner.

Disputed facts

14)

II.

III.

IV.

15)

16)

Considering the facts pertinent to the application made by the Petitioner
and on perusal of the documents and written submissions and the facts
argued by the Counsels for the Petitioner and the Respondents on 30th
June 2023, I am of the view that to issue the notices to the Respondents
and to grant the interim reliefs, the following questions should be
addressed without going into the merit of the case.

Has the Petitioner issued letters of termination to the S5th to 16th
Respondents?

Has the 4th Respondent made a complaint to the Commissioner General
of Labour against the Petitioner, that the Petitioner had violated the
terms and conditions of the Collective Agreement?

Is this matter referred to arbitration?

If so, is the Petitioner entitled for notice and interim reliefs claimed?

Has the Petitioner issued letters of termination to the 5th to 16th

Respondents?

The Petitioner is a diversified subsidiary of a larger conglomerate
established within Sri Lanka conducting its business under the Finlays
Group in Sri Lanka which has a subsidiary.

The Petitioner has explained that the incident pertinent to this
application as per the paragraphs 5 to 17 of the petition, is that the 4tk
Respondent is a Trade Union of the Petitioner’s Company and St* to 16th
Respondents are employees who launched an illegal Go-Slow Campaign

against the Petitioner and the Subsidiary Company.



17)

18)

19)

II.

20)

21)

22)

23)

24)

After holding a domestic inquiry, the Petitioner had terminated the 5tt to
16th Respondent employees by letters marked and produced as A10(1) to
A10(12).

Subsequently, the 4th Respondent had made a complaint to the 3rd
Respondent, the Commissioner General of Labour, of the said
terminations and he had held an inquiry and both parties agreed to
settle the dispute by way of arbitration in terms of Section 4(1) of the
Industrial Disputes Act.

In the said circumstances issuing the termination letters are not

disputed.

Has the 4t Respondent made a complaint to the Commissioner
General of Labour against the Petitioner that the Petitioner had

violated the terms and conditions of the Collective Agreement?

The crux of this application is based on the aforesaid Clause No. 25(5) of
the Collective Agreement.

After the 4th Respondent had complained to the Commissioner General of
Labour, the Commissioner General had held an inquiry and decided that
the Petitioner had violated the terms and conditions of Clause No. 25(5)
of the Collective Agreement.

On that the Commissioner General had issued A22 letter and confirmed
the same after hearing the Petitioner by A29.

The argument raised by the Petitioner is that whilst the 34 Respondent
accepted the 4th Respondent’s position related to the aforesaid clause,
calculating the dates to issue the letters of termination, at the same the
3rd Respondent had not rejected the position taken by the Petitioner
counting the period on which the letter of termination should be issued
under Clause No.25(5) of the Collective Agreement which is reflected in
A28.

The argument raised by the Petitioner is the decision taken by the 3rd

Respondent is in violation of the Clause No.25(5) and in the event the

6



III.

25)

26)

27)

28)

29)

IV.

30)

Commissioner General of Labour institutes action under that provision

that will prejudice their rights as the matter is referred to arbitration.

Is this matter referred to arbitration?

Both parties have admitted by CA Writ 381/2019 and have agreed that
this case should be referred to arbitration. That fact is supported by
document marked and produced as A13. In the terms and conditions of
A13 document both parties have agreed for the Arbitrator to decide the
date on which the letter of termination issued and to settle the dispute
between the parties acting under the Section 4(1) of the Industrial
Disputes Act.

Therefore, it is obvious that the dispute related to the current issue of
interpreting of Clause No.25(5) of the Collective Agreement is subject to
arbitration.

The State Counsel has argued the Commissioner General of Labour is
entitled to hold any inquiry and he is empowered to do so.

My considered view is the arguments raised by the State Counsel should
not be considered at this stage. Presently, this court has to consider
whether there is a prima facia case to issue an interim order to stop any
violation or prejudicial order issued by the 3rd Respondent.

In the said circumstances interpreting Clause No.25(5) of the Collective
Agreement by the Commissioner General prior to the arbitration award

being made, will violate the rights of the Petitioner.

If so, is the Petitioner entitled for notice and interim reliefs claimed

In the instant action I do not have to go into the merit of the case. Only
the facts, documents and the arguments raised by the parties should be
considered whether there is a prima facia case against the Respondents.

If so, notice and interim order can be issued.



31) It is abundantly clear that both parties preferred to go before an
Arbitrator to resolve the dispute related to Clause No.25(5) of the
Collective Agreement.

32) Whilst the said arbitration proceedings are pending the 4th Respondent
had made a complaint to the 3t Respondent on the same grounds to
hold an inquiry. The Commissioner General of Labour had held an
inquiry and decided that the Petitioner has violated the provisions of
Clause No.25(5) of the Collective Agreement.

33) However, A28 document had proven that the Commissioner General is
doubtful of his decision that the Petitioner had violated Clause No.25(5)
of the Collective Agreement.

The following decided cases further indicate the judicial approach
towards arbitrary decisions.
R v. Deputy Industrial Injuries Commissioner, Ex P. Moore'by
Diplock, LJ.
“A decision is irrational in the strict sense of that term if it is
unreasoned; if it is lacking ostensible logic or comprehensible
Jjustification. Instances of irrational decisions include those made in
arbitrary fashion, perhaps “by spinning a coin or consulting an
astrologer”
Karunadasa vs Unique Gem Stones Ltd., and Others? by Mark
Fernando, J.
“To say that Natural Justice entitles a party to a hearing does not
mean merely that his evidence and submissions must be heard
and recorded; it necessarily means that he is entitled to a
reasoned consideration of the case which he presents. And
whether or not the parties are also entitled to be told the reasons
for the decision, if they are withheld, once judicial review
commences, the decision "may be condemned as arbitrary and

unreasonable”; certainly, the Court cannot be asked to presume

1[1965] 1 Q.B. 456 at 488.
2[1997] 1 Sri L.R. 256.



34)

that they were valid reasons, for that would be to surrender its
discretion.”
In the said circumstances, if the Commissioner institutes the Magistrate
Court proceedings before the conclusion of the Arbitration proceedings, I

am of the view that grave injustice will be caused to the Petitioner.

CONCLUSION

35)

36)

In view of the aforesaid analysis and in considering the documents,
written submission and the arguments raised by both parties in the
instant application there is a prima facia case against the Respondents
and there are important matters to be considered.

On that we issue notices to the Respondents and grant an interim order
against the Respondents prayed for in prayer ‘d)’ of the amended petition
dated 22nd May 2023.

Judge of the Court of Appeal

N. Bandula Karunarathna, J. (P/CA)

I agree

President of the Court of Appeal



