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GOONERA TNE J. 

This is an appeal from a judgment III a partition suit. The 

judgment was delivered on or about 26.5.1997. Even the prayer to the 

Petition of Appeal is incorrect as it reads as judgment delivered on 

26.5.1977. Plaint in the action was filed on or about January 1987 (as shown 

in D.C seal). But only 1987 appears Gust below the caption) in the place 

where the date of plaint should be written. Parties proceeded to trial on 11 

points of contest. Court notes that as journalized in the journal entry of 

22.9.2011 counsel for the Appellant though marked the case ready, was not 

available to make submissions when court took up the case for argument. As 

such counsel for Defendant-Respondent assisted court by addressing court 

with his submissions supporting the judgment of the learned District Judge. 

This court regrets the conduct of counsel for Appellant for whatever the 

reason for his non appearance at the argument stage, in this appeal. 

I must at this point of this judgment refer to the case reported in 

14 NLR 255 & 14 NLR 233. This court could have rejected and dismissed 

this appeal? If that be so, case could not be reinstated? 
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14 NLR255 ..... 

Where there was no appearance for appellant when an appeal was called, 

and the case was allowed to stand at the bottom of the cause list for the day, and 

where there was no appearance even when the appeal was called a second time, 

the Supreme Court dismissed the appeal and refused to reinstate it. 

14 NLR 233/234 

A verbal application to reinstate an appeal which was dismissed for want 

of appearance was made by counsel for the appellant immediately after the 

dismissal of the appeal and was refused. Subsequently the appellant, on affidavit 

and petition, made a new application by another counsel, instructed by another 

proctor, and it was contended for the appellant that the first application was an 

informal one, and not the one contemplated by section 769. 

Held, that the first application was a bar to the second application. 

WOOD RENTON J. - "It will be observed that that proviso (to section 

769) says nothing about any notice to the respondent, or any formal motion for 

reinstatement supported by affidavit being made, and within my own experience 

the practice has been for the counsel who are actually retained on behalf of the 

appellants to apply themselves, at the earliest possible moment, for the 

reinstatement of the dismissal appeal .... I am far from saying that, so long as a 

decree has not passed the seal of the Supreme Court, it is not within our power to 

reinstate, on fresh materials, causes in regard to which a motion for reinstatement 

has already been made and disallowed." 

The land sought to be partitioned is called 'yawitawatte' as 

depicted in plan 579 (x) in extent of 2 roods 90 perches. It is a part of lots 

735 & 736 of final village plan 109. The original owner was K. Garlis (issue 

No.3). Plaintiff has purchased the property in question by deeds P2 & P3 
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both deeds executed in August and September 1985. Plaint filed on or about 

January 1987. perusal of the evidence of Plaintiff itself it is evident as 

observed by the learned District Judge that Plaintiff never possessed the land 

in question. In cross examination of Plaintiff he admits that he never 

possessed the land in question. Nor did the Plaintiff possesse the land after 

he purchased by deeds P2 & P3, and his attempt to possess had been 

resisted. In fact Plaintiff admits that it was the 1 st defendant that possessed 

the land and that the 1st Defendant was having a bakery, shop, toilet, well 

and a house in the land in question. I find that the above material and 

evidence had transpired in the evidence of Plaintiff. The building occupied 

and possessed by the 1 st Defendant is shown in plan x in red figures 1, 2, 3 & 

4. Even the plantation is claimed by the Defendants without a dispute. 

In cross examination of Plaintiff, admits that the heirs of 

original owner Garlis namely Alpenis, Podihamy and Punchisingho all 

possessed the land in question. 

I would include the following extract from the judgment to 

clarify a position as regards the plantation and buildings relating to 

possession, which shows that Plaintiff-Appellant, other than paper title had 

not elicited material to show that he has prescribed to the land. 



5 

e®® oz;®~tn)Q oz;~ecs5 ~®tn Q)~ecoes5 ~z;tme~eD er)tn)ooC) ~e)Soe~ 

~@ erCOrntn)Q CS)(~®clecs5 ~oz;e~!S). (i)~ oz; 4 (i)~e~es5 (i)~ecs5 ercornc.o 

(i)~ecs5 {;.~1fuJ ~eD eQJ®)~6) ~eD e®® eD~ee) 2~ er)~~rn e)oiB)tn)acoC)rn 

e5Bl eQJ®~6) e)Ses5 erz;coees5 ~>® ~OZ;~CO) ~ 1 ~z;~ e)rnrntn)O ~@@oecs5 

~coecleD O~CSJC) oz; 5 ~CS}ec.oes5 @~~oo erz;rn ~e~es5 rnz;ffioo erz;rn 

ID~C)rn eoococo. ~oe)Soe~ 5) (i)~ecs5 {;.~1fuJ eQJ®)~rn (i)~ecs5 5)6co)~ 

~oz;~es5 5) IDz;eD) ~eD 1 ~z;~ e)oiB)tn)Q ~coecleD o~CSJ COeD Sc.o@ e~eD)® e®® 

eID~®c) ecoJern 'x' ~e6 ~ @IDoes5 e~® OOeD 2 5) 5 ~eD @ID® 

etn)C)cl ~~®~ ~@ eCS)IDeDz;ffi® 5) ~CS)~ Q@~ @~rn ~ ID~c) e®® 

~ee) @~aorn ~eD Q)~ Q®clrnc.o~ ~CS}ecoes5 CS)rntn@ eoB> COCO. 

Punchisingho was added as the 2nd Defendant, and on his 

demise Somawathi was substituted as 2A Defendant. The learned District 

Judge does not accept the Pedigree of Plaintiff for the reasons given at folio 

120 of the judgment. I find that the judgment of the original court refer to 

some contradictory positions which does not help the Plaintiff-Appellant. 

Nor has Plaintiff-Appellant established that the corpus is co-owned, and that 

he has prescribed to the property. But the Defendants have prescribed to the 

land. Position of the Defendants that Malagala L. Nonahamy 

(Punchisingho's mother) and that portion owned by her passed to 

Punchisingho. Plaint does not described Punchisingho' s interest. Nonahamy 

was the original owner of lots 2 & 5 in plan 'x'. As such Punchsingho 

exclusively possessed those lots. By deed Ivl in 1981 gifted Y2 to his 
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daughter Sumanawathie (inclusive of bakery). The balance Y2 claimed by his 

widow and other children. Defendant-Respondents have acquired 

prescriptive title. The trial Judge's views on same need not be disturbed by 

this court. Original Court Judge considered all primary facts pertaining to 

prescriptive title of the Defendant- Respondents. 

However before I conclude I would incorporate the evidence of 

the 1 st Defendant-Respondents as stated in the judgment of the District Court 

which would fortify the position that Plaintiff-Appellant case should be 

dismissed. 

(i)§) tffic.o) tlt~o; ~oeso(!~ (!®® @tD(!® IDQem§O Oto;(!o; tltffi (!CS)co 

1990 ~ l!>§) ®a)a)ei) (!fl>~ e»Qa) fm@ IDe)O; e>® (!CS)a)C) tl~t~ 50 ~ 60 ~ 

o®in e)ei) IDe)oo. ®a)a)ei) (!fl>~ (!®® ~oeso(!~ (!®® (!CS)~O ~oee) 

&)IDe) (i)§) tffic.o) tltfl>. (!®® ei)~ oe)Oei) OJOt (!@)@) @tD®C) tlcoffie»Sfm® 

tffic.o65eD !S)S@e)~ @ei»&) IDe)O; (!®® @tD@® ~@ tlCOffiOOt CS)tei) fl>®) 

@ei)~eDei» IDe)O; (i)§) tffic.o) tltfl>. e>@Q@) fl>®) ~ (!®® ei)~e)C) e~E) tltffi 

@tD@® o~ oee) SC)ei) IDe)O; (i)§) @®® ~oeSo(!~(!cs5 ~a)~ e)ei) @QJ@»e)8> 

Q®CS) OO)(S)E) (!®® @tD(!® tltffi ~(!Q (S) e>® @tD(!® ffi@ei) ~ e)CS)e)eD 

@oo ~IDe) tffic.o) tltfl>. @tD(!® tltffi (!O)@ Ot@ 2 ~, fl>t(i)® CS)Q 2 ~ (i)§) 

SQe» tltffi IDe)o;, (!O)@ CS)Q, OO)@ CS)Q 1 ~ (i)§) SQe» tltffi IDe)O; tffic.o) tltfl>. 

OtO~ CS)Q (!&l)~eD e)(s)C3C0eD (!&l)Q, ~e)~ CS)Q, So(S)@ (!~@ cs)Q~ tl)~a) tltffi 

IDe)o;, @®® ~ e)CS)e)eD @oo E)eD(!~ (i)§)(!cs5 ®)®irlIDa) ~OeSO(!~ tlt~ 

~(!@ SC)f) (!~ei» IDe)O; tffic.o) tltfl>. fl>~ @®® Ot®~®OOt tlt~ (i)§)(!cs5 

~de)cs)®eD e)ei) &l)@oJ®Q ~inoo)ei) @(S)J tlt®Q (!ei)JeD) OtoSo(S) a)ei) t:fa) @(S)J 
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In all the above circumstances I see no basis to interfere with the 

judgment of the learned District Judge. Appeal dismissed without costs. 

Appeal dismissed. 
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