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This is an appeal by which the appellant is seeking to set aside the judgment
dated 14.05.2013 of the learned High Court Judge of Monaragala as well as the
order dated 06.06.2011 of the learned Magistrate of Monaragala. In those two -
decisions, learned Judges held that the claimant-petitioner-appellant is not entitled
to obtain the vehicle bearing No.UPHC 8291 that had been used by the accused-
respondent-respondent, to commit an offence under the Forest Ordinance. T
Admittedly, the said vehicle had been used to commit an offence under the Forest
Ordinance as amended by Act No.13 of 1982, Act No.84 of 1988, Act No.23 of 1995
and the Act No.651 of 2009. Learned Magistrate by his decision dated 06.06.2011 "

made order in terms of Section 40 of the Forest Ordinance confiscating the

S




T TR CRA SR ity st it et oA SO SIS

aforesaid vehicle which bears the number UPHC 8291 that was used to commit the ~ -
said offence.
Aforesaid Section 40 in the Act No.65 of 2009 reads thus:-

“40(1) Where any person is convicted of a forest offence —
(a) All timber or forest produce which is not the property of the State in

respect of which such offence has been committed; and

(b) All tools, vehicles, implements, cattle and machines used in,.:.
committing such offence,
shall in addition to any other punishment specified for such offence, be
confiscated by order of the convicting Magistrate:
e

Provided that in any case where the owner of such tools, vehicles, i
implements and machines used in the commission of such offence, is a third
party, no order of confiscation shall be made if such owner proves to the
satisfaction of the court that he had taken all precautions to prevent the use of '
such tools, vehicles, implements, cattle and machines, as the case may be, forw

the commission of the offence.”

The aforesaid proviso to Section 40 enables an owner of a vehicle which had .,
been used to commit an offence under the Forest Ordinance, to make an
application to Court in order to have the said vehicle released to him. However,
such an application can be allowed only upon establishing that the owner who o
made the application, had taken all precautions in order to prevent his vehicle

being used to commit the offence.




In the circumstances, it is necessary to ascertain whether the learned .
judges in the courts below have properly looked at the criteria referred to in the
proviso to Section 40 in the Forest Ordinance when they decided to disallow the
application made by the claimant-petitioner-appellant. It is seen that both the
learned Magistrate and the learned High Court Judge have carefully looked at the
evidence of Chaminda Kumarapperuma, who gave evidence on behalf of the

appellant before making the order refusing the application made by the petitioner-

o

appellant. He is the only witness called to give evidence on behalf of the claimant-
appellant.

There is no dispute as to the ownership of the vehicle UPHC 8291. Appellant
is the absolute owner of the vehicle and the person who gave evidence namely’ -
Chaminda Kumarapperuma is an official of the same company. Then the question
arises as to the person entitled, to make the application in terms of the proviso to
Section 40 in the Forest ordinance since a different person, namely Upul Nishantha "
Lamahewa (Registered owner-Respondent-Respondent) stands as the registered
owner of the vehicle.

This issue has now been clearly settled with the pronouncement of the "
decision in Orient Financial Services Corporation Ltd. vs. Range Forest Officer
[S.C.Appeal No.120/2011] S.C. Minutes dated 10.12.2013] In that decision
Priyasath Dep J., having looked at the decision in The Finance Private Ltd. vs. e
A.M.Priyantha Chandana and others [S.C.Appeal No.105A/2008, S.C.Minutes
dated 30.09.2010] as well, has held that both the absolute owner and the

registered owner should be treated equally and there cannot be any type of privilege =~




offered to an absolute owner. In that decision, having taken up a view different to
the decisions made in the cases of Ceylinco Leasing Corporation Ltd vs.
M.H.Harrison [C.A.(PHC) APN No.45/2011 C.A.Minutes 25.8.2011] and
Kaluthota Financial Services Private Ltd. vs. The Attorney General [C.A.(PHC)
No.91/2011 C.A.Minutes 7.6.2011] [Criminal Law, Bar Association of Sri
Lanka, Unreported cases at page 106] Priyasath Dep J. has held thus:

“The leammed Magistrate had taken up the position that
confiscation will not cause loss to the absolute owner as it has a
remedy in the civil court. The Court of Appeal while affirming the order
of the Magistrate went further to hold that the owner contemplated
under Section 40 of the Forest Ordinance is the registered owner and

not the absolute owner.

The registered owner who has the possession and full control of
the vehicle is responsible for the use of the vehicle. He is the person
who is in a position to take necessary precautions to prevent the
commission of an offence. Therefore the registered owner to whom the
absolute owner has granted possession of the vehicle and who has the
control over the vehicle is required to satisfy court that he had taken
precautions to prevent the commission of the offences and that the

offence was committed without his knowledge.

In cases where the absolute owner repossess the vehicle or the
vehicle was returned by the registered owner to the absolute owner it
becomes the possessor and in control of the vehicle. In such a situation
if an offence was committed the absolute owner has to satisfy court
that necessary precautions were taken and the offence was committed
without its knowledge. The person who is in possession of the vehicle

is the best person to satisfy the court that steps were taken to prevent
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the commission of the offence and the offence was committed without
his knowledge.

In answering the first question of law; the owner, contemplated
under Section 40 of the Forest Ordinance read with Section 433A of the
Code of Criminal Procedure Act includes the registered owner as well
as the absolute owner. However, when it comes to showing cause as to
why the vehicle should not he confiscated, only the person who is in
possession and control of the vehicle could give evidence to the effect
that the offence was committed without his knowledge and he had
taken necessary steps to prevent the commission of the offence.
According to the Section 433A the absolute owner is deemed to be the
person entitled the possession of the vehicle. The absolute owner has a
right to be heard at a claim inquiry. In this case the learned Magistrate
afforded an opportunity to the absolute owner to show cause and only

after such a hearing confiscated the vehicle”.

Hence, it is clear that the appellant in this case, he being the absolute owner
of the vehicle has every right to make an application to have his vehicle released

making use of the proviso to Section 40 in the Forest Ordinance.

I will now turn to consider the reasons assigned by the two judges to
ascertain whether they were misdirected or not when they decided to refuse the
application of the claimant-appellant. Reasons assigned by the learned Magistrate « -
in this regard are as follows:
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Learned High Court Judge, when he disallowed the claim of the
appellant has decided as follows:
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Upon perusal of the reasons assigned by the learned Judges in the Courts

below, it is seen that they were of the view that the appellant has failed to establish
that he has taken all precautionary measures to prevent the offence being
committed by the accused-respondent. Accordingly, they have concluded that the

appellant is not entitled to have his vehicle released in terms of the proviso to

Section 40 in the Forest Ordinance.




At this stage, it is necessary to note that the trial Judge is the best person to
decide an issue that has arisen purely on facts. Appellate Courts are generally . .
reluctant to interfere with a decision that had been arrived at by a trial judge upon

considering the facts of the case unless it is perverse and/or irrational.

This proposition in law had been upheld in many decisions including
that of:
e Frad vs.Brown & Co. 20/28 NLR at page 282
e Mahawithana Vs. Commissioner of Inland Revenue 64 NLR 217
e De Silva vs. Seneviratne (1981) (2) SLR at page 8.
e Alwis vs. Piyasena Fernando (1993) (1) SLR at page 119.
In the decision mentioned last, G.P.S.de.Silva, J (as he then was) has
held thus:
“It is well established that findings of primary facts by a Trial Judge who

hears and sees witnesses are not to be lightly disturbed on appeal”

The matters that are to be established when claiming a vehicle under the
T
proviso to Section 40 in the Forest Ordinance depend on the type of measures taken

by the claimant to prevent the commission of the offence. Hence, the issue to be
decided in this instance depends basically on the facts of the case. Therefore,

relying upon the decisions referred to above, this Court is not inclined to interfere Ai

with the decision of the trial Judge since the matters that are to be considered in
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deciding the issue depends basically on the facts, namely the manner in which the e+ -

precautionary measures were taken.

Moreover, it is necessary to note that the registered owner of a vehicle is the .. .
person who has the physical control over a vehicle of which another person stands
as an absolute owner. Therefore, the registered owner is the best person to explain
the precautionary measures that had been taken to prevent the commission of the o
offence. In this instance, the registered owner has not given evidence at all. Only
person who gave evidence at the claim inquiry is one of the officials of the absolute
owner. However, in the agreement entered between the absolute owner and the o
registered owner, a condition is found as to the manner in which the vehicle is to be
used by the registered owner. When the control of the vehicle is in the hands of the
registered owner those conditions found in a written agreement may not be strictly

«
adhered to by the registered owner. Therefore on one hand, it is not advisable to
rely upon any direction given by the absolute owner in the agreement directing the
registered owner as to the manner in which the vehicle is to be used. On the other
hand, in such an instance, the absolute owner has the right to claim damages from T
the registered owner for violation of the terms in the agreement that they have
entered into.

Handing over the vehicle to the registered owner itself shows that the power o
of the absolute owner to have the control over the vehicle is diminished. Moreover,

control over the vehicle exercised by the absolute owner becomes very remote after

handing it over to the registered owner. Notably, the registered owner of the vehicle =
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has not given evidence in this instance, at least to show the attitude taken by the
registered owner at the time the offence was committed. In the circumstances, it is
correct to conclude that the evidence given by an official of the absolute owner of
the vehicle is not capable of establishing that the absolute owner has taken all the
precautions to prevent the use of the vehicle to commit the alleged offence under
the Forest Ordinance.

Accordingly, it is my considered view that the learned Magistrate as well as
the learned High Court Judge are correct when they decided that the appellant
namely, the absolute owner of the vehicle has failed to establish that it has taken all
the precautions to prevent the use of the vehicle being used to commit the offence

committed under the Forest Ordinance.

For the aforesaid reasons this appeal is dismissed with costs.

Appeal dismissed.

JUDGE OF THE COURT OF APPEAL

MALINIE GUNARATNE, J.

I agree

JUDGE OF THE COURT OF APPEAL
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