
IN THE-COURT OF APPDAL OF THE DEMQCB.A~r~c.s!!!~(ALI.sI 
REPUBLIC OF SRI LANKA. 

CA(PHC) 125/2004 

PHC-MATARRA-179/2004 

Mora wake Magistrate Court 

No: 17605 

IE the matter of an Appeal in terms of 

Article 138 of the constituti')ll read with 

Section 9 & 10 of the Provincial High 

of 1990. 

Officer In Charge, 

Police Station, 

:rv:awarala. 

Plaintiff 

Vs. 

Atapattu Madug odage Karunapala, 

:rv:urugahawelawatt:;., 

Galatamba, 

Deyandara. 

1st Party 

Atapattu lVfadugodage Somapala, 

Galatamba, DeyandaTa. 

2nd Party 

A.ND 
Atapattu Madugodage Somapala, 
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Galatamba, 

Deyandara. 

2nd Party - Pe!itionel: 

Vs. 
Atapattu Madugodage Karunapala, 

N[urugahawelawattc., 

Galatamba, 

Deyandara . 

. OfflCtT I n Charge, 

Police Station, 

N[awarala. 

Plaintiff - Respondent 

AND 
Atapattu Madugodage Somapala, 

Galatamba, 

Deyandara. 

,Vs. 

2nd Part) - Iletitioner -

~2.ru~nar!1 

Atapattu fJadugodD.g,e Karunapala~ 

N:urugahawelawat,:;., 

Galatamba, 
Deyandara. 

., 
~. 



Before 

Responde at 
Officer In Charge, 
Police Station, 
IVlawarala. 

Plaintiff - Respondent -

Respondent 

: W.M.M.Malini,e Gunara thne, J 

: P.R.Walgama, J 

Counsel 2nd Party .- Petitioner - Appellant is absent: and 

unrepresented. 

: Shantha Karunadheera for the 1st Party Respondent. 

Argued on : 28.04.2015 

Decided on: 28.09.2015 

CASE - NO - CA - (PRC) ·-125/ 2004 - JUDGMENT- 28.04.2015 

P.R.Walgalna, J " . 

The instant appeal lies sequer:ct to the order of :hc L(' :llTi c'L! 

Court Judge dated 22.06.2004 in the Revision Application bearing 

No. 179/2002. 
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The Second Party Petitioner (herelll ,:dl(T SOLTH~times ,:alled and 

referred to as the Petitioner) lna,ie!:ln applic:::J,j "111 jn,'nkin~r 11',:, 

reVIsIOnary jurisdiction of the Provincial High C~: LLl .of ]\bWra t~, 

have the order of the Learned Magistrate cf r\.1oreawake, in the 

case bearing No. 17605, vacated/set aside, 

The facts germane to the instant :lppeal are as fo)lO\vs; 

By the document marked PI the police had filed an inforrnation 

In court under Section 66 (l)(a) of the Primary Court Act No. 44 

of 1979, of a dispute III respect of a land, and a~' .. a result there 

IS a breach of the '.peace I.S l1 11eaLellcc1 ')r I1kelv .. to occur. 

According to the said informcltion the )oJ ice ohs(r vl:d that aboU[ 6 

trees had been rem.oved whi eh were !ll tJ1'" ..... :.: J!~lmor: .LJOu:lcal) 

Thereupon the court issued notic~ on the parties to appear m. 

court, on 31..08.2001. In response to the said notice the patties 

made their appearance in court and filed the affidavit f(;·spectively. 

After perusing the affidavIts and the documents marked there with 

the Learned lIAagistrate has mad~ the said impugned order Lc 

maintain the common boundary as it was, before the alleged 

dispute arose, and resolve the boundary dispute through a 

competent court. 

The Lemned Primary' COUlt Judge has 1.1 his sai::1 i:llljJLlg:1Cd ord'er 

had adverted to the fa(;ts emerged tn 111 the all :(1(1\ 1.::;, oj tu( 

parties. In that it IS stated that the alleged dispute relates to a 

common boundary of the lands of the Petitioner and the 
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Respondent. It is apparent that the said dispute had ansen as the 

Respondent had removed the fence which was In the common 

boundary. It i:; position of the Pe-dlioner that the said fence' was 

existing for the last five years und :)11 orlbll:lt .24.(18,:~~.001 th·;,· 

Respondent had removed the said fere !, "N~'~lll: ,'( VI1i'i II i,(m (;.' 

the Respondent that the Petitioner was trying to encroach his land 

by erecting the said fence. The Learned Primary Court Judge has 

placed much rdiance on .:he exhalstive report filed by the police, 

and was convinced of the fact that the Respondent hc.s removed 

the fencE: that was existing fi)f th~ last five years. 

The Learned Primary Court Juc.ge considering facts as stated 

above was of the view that the l11eged dispute arose due to the 

act of n~moving the fence by the Re~;ponclent. and has made order 

to the effect that the parties shoul j m,ail :ain thE: s:.id bo.mdaf) :b 

the common boundary, till the sale cispl.lte (::~so,\T·,1 0) '.' 

competent court. 

Being aggrieved by the said order the 2nd p2~rty R,~spondent-· 

Petitioner has made an application by \\-'ay 0'- a Revis icn against 

the detenninatiolll of the Learned Primary Court ~'udge and muv ce,:: 

inter alia to have the said order vacated or revised. 

The Learned High Court Judge by his order dated 22.05.2004 has 

extensively analyzed the· order of the Learned Primary Court Judge 

and was of the view that it does nol attr.lct the e<istence of 

exceptional circumstances 'Nhich IS a ":arldatory 11'1 II'f" \ 1 'f'i . i l":l' tIt,:,: . "i. ,I ,.)1. • 
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exerCIse of the Revisionary powers of the High Court. Hence i:

the said back drop the Learned High Court Judge has dismi ssed 

the Revision application accordingly. 

Being aggrieved by the said order of dism: ssal, of thl! Revision 

application of the Petitioner- Appellant hc:s appe;:!:cI to this CO.:.H 

to have the ~iCLid impugm;d order of Ll1;: Learne .. " higil \~O .. Hl Judg(; 

dated 22.06.2004 and the Learned Primary Jwlb~ 

vacated and set aside. 

.-l.·.L_ -l ,,0 {"\~! ", (\fV"'! 
iI..I.IA 4.,--,,,, \/u. \ . .1' ...... "., V '-' ..... 

On the day this case was fixed for argument 1': \vas noted that 

the 2nd Party- Respondent- Petitioner- Appellant ',v::lS (lb ::~nt W~(; 

unrepresented. Hence this court heard only the submissions of the 

Counsel the 1 st Party- Respondent - Respondent In respect of the 

instant appeal. 

It was contended by the COllnse; :!or the Respo ldent tl1:;:l 

Petitioner·· Appellant by removing a'Jout si~ treE:S,\ :j(:h ')~,;Li i~l' th-,;.' 

common boundary, the alleged dispute arose ald the balance trees 

which were 111 the common boundary are 111 tact, ':bus it IS 

established that said boundary should exlst till a comp~1ent court 

d.ecides the correct common boundary between the land:~ of the 

Appellant and the Respondent. ThE~refore it is abundantly clear .thol 

the matter to be resolved is only the common boundary and same 

has to be determined by a competent court. 

I 
f 

r 
I 
I 



Therefore III the above setting this Court set~ no H'ason 'ft):, 

interfere with the finding of the Learned High Court Judge and 

the Leanled Magistrate as stated above. 

Thus in the above expos;tion of the facts stated abovE I am of 

the view the learned High Court Judge and the Learned I\lJagisuw:.: 

has identifY the core issue in the cor'f'ct P'~I··"j···':'''··-·I·1,.'·''· 
0.1 ..J .. ~ .. ,.... '''' 

that, the matter r.;!garding the common hOUildary ShOll 1<1 be 

resolved by competent court having jurisdiction to d~! S~'. 

Hence I hold that the appeal is devClid of men:s and should 

stand dismissed. 

Accordingly appeal IS dismissed without costs. 

JUDGE or THE COUR':~ Of APPEAL 

vV.M.M.Malinie Gunarathne, J 

I agree, 

JUDGE OF THE COURT OF APPEAL 


