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The Accused- Appellant, herein after referred to as the “Appellant”, was indicted in the
High Court of Badulla for having committed rape on a minor (his adopted daughter,
namely; Disanayake Mudiyanselage Bandara Menika Rangani Rathnayake) at Kithulella
on or about a day in between 2000. 03. 01 to 2000. 03. 31 and on or about a day in
between 2000. 05. 01 to 2000.05.30, and thereby committing offences punishable
under sec. 364 (2) (e) of the Penal Code as amended by Act No. 22 of 1995.

After the trial the Appellant was found not guilty for the second count and convicted
only for the first count and sentenced to twelve years rigorous imprisonment, a fine of
Rs. 15000/= with a default sentence of 6 months imprisonment and to pay
compensation of Rs. 150 000/= payable to the victim with a default sentence of two
years rigorous imprisonment, on 2015.06.24.

During the trial, the Victim, her mother, her teacher, the medical officer, the
investigating officers and Additional Division Secretary had given evidence on behalf of



the prosecution. However, the Appellant had only made a dock statement after the
conclusion of the case of the prosecution and had not called for any witnesses.

Being aggrieved of the aforesaid conviction and sentence the Appellant preferred this
appeal.

According to the evidence led by the prosecution, the victim was only about 13 years of
age at the time of the incident and the victim, admitting an inference made by the
learned State Counsel, had stated that the incident happened on a day in between
1999.4.14 to 2000.4.30 (vide page 55 of the brief).

The victim was a child of a very poor family which had about eight children. According to
the victim, her parents didn’t have enough money to give her a good education and she
had gone to school only up to grade two while she was with her parents. Therefore, her
parents had sent her to the appellant to adopt her as their own child when she was
seven years old. The appellant was married at that time but didn’t have any children. So
both appellant and his wife had adopted the victim as their own child and treated her
well. The evidence given by the prosecution witness no. 3 (mother of the victim) also
corroborates her evidence with regard to this fact. However, according to the victim
these well treatments of the appellant and his wife had changed after the birth of their
own son (vide page 63 of the brief).

As clearly divulged by the victim, one day (in between 1999.4.14 to 2000.4.30) evening
the aunt (appellant’s wife) had asked her to inform the appellant to come and fix the
television as it was not working. At that time, the appellant was at a nearby (about 10
minutes away from their house) temple. So the victim had walked to the temple
through the railway to convey the message to the appellant (about 6pm). At the temple,
the victim had met the appellant and she had conveyed the message to him. Then the
appellant had asked her to tell the aunt to plug it correctly and he will come later. So the
victim had started to return home alone. While she was walking on the railway, the
appellant had called her behind and asked her to come with him to pluck some ‘nelli’
(amla fruit) for aunt as she was pregnant those days (vide pages 59 and 60 of the brief).
The victim had believed this as the aunt was actually pregnant and she knew that there
are ‘nelli’ trees in that area of the woods. So she had gone to the woods (‘maanakele’)




with the appellant without any hesitation. When they reached the place where the
‘nelli’ trees were, the appellant had held the victim and made her to lie on the ground
facing up. At the time of this incident the appellant was wearing a trouser and a t-shirt
and the victim was wearing a trouser like a glot and a t-shirt. Then the appellant had
removed his own trouser and he had put down the trouser and the under pant of the
victim up to her knees. After that, the Appellant had pressed his male organ against the
female organ of the victim for about five to ten minutes and he had moved up and down
while doing so. Through this whole process, the appellant was closing the mouth of the
victim with one of his hands and he was warning the victim not to shout (vide pages 60,
61, 71, 72 and 73 of the brief). Anyway, according to the evidence given by the
witnesses for the prosecution that was a place where no one would have heard any
sound even if the victim had shouted (vide pages 75, 109 and 110 of the brief). When
the appellant got up, the victim had noticed something in white colour at the place
where the appellant committed the act. After everything was done the appellant had
worn his trouser back and dressed up the victim too. Then he had warned the victim not
to tell anything about this incident to anyone and if she does so she will not be able to
go back home. Finally, the victim had come home and the appellant had gone back to
the temple (vide pages 62 and 74 of the brief).

When the victim was coming home just after the incident, her aunt was waiting for her
at the door step as she was late (vide page 74 of the brief). Even though the victim was
warned by the appellant not to tell anyone, she had told the whole act done to her by
the appellant to the aunt just after she reached home. Then the aunt had asked her not
to tell this to anyone else and she had told that she will question the appellant with
regard to this incident (vide page 62 of the brief).

According to the victim, the appellant had come into her room on nights of some other
days, while the aunt was sleeping, and had touched her breast and kissed her face by
warning her not to shout. Also the victim had never shouted as the appellant was a
tough person and he used to assault her even for small mistakes done by her (vide
pages 62, 63 and 75 of the brief). Further the appellant had told her that he will buy her
nice new pair of slippers if she didn’t tell this to anyone. So she had not informed these
incidents to anyone at that time.




After the aforesaid main incident in the woods she had learnt at the school, under the
subject of ‘Health and Physical Science’, that girls should be careful of boys. With that
lesson, she had got scared and on a day that she fainted at school she had told to her
class teacher that she is not safe at her home (“mata gedara karadarai”). However, at
that period of time that teacher had got a transfer and left the school (vide page 63 of
the brief). ‘

Then the victim, of her own, had sent a letter to the Ella police station, addressing to a
police officer and without pasting any stamp, by merely putting it into the red colour
post box in the school at which the postman used to collect letters. About a week after
the letter was sent, some police officers had visited her place and she had informed the
incident happened in the woods to them (vide page 63 of the brief). The police had
visited the place where the incident happened with the victim.

However, according to the evidence given by the police officers who was called as
witnesses, even though the victim stated that she sent a letter to the police stating all
her grievances, they have not received any such letter (vide pages 113 and 114 of the
brief). According to them, they have started the investigations upon information given
by a lady probation officer to the Assistant Superintendent of Police on 2000.06.14.

According to the evidence given by the victim, she had been raped by the younger
brother of the appellant prior to the incident that took place in the woods. Accordingly,
that incident had taken place on or about the same year she experienced the incident in
woods. According to her, that was the first time she faced such kind of an incident in her
lifetime (vide page 66, 67 and 68 of the brief). At that time, appellant’s brother had
given her a big chocolate and asked her not to tell anyone about that incident.
Therefore, she had not informed it to anyone. |

At the time that the victim gave evidence in the Trial Court she was a married woman
and she was also a mother.

The learned Counsel for the appellant argued on the following points to show that the
prosecution had failed to prove its case beyond reasonable doubt, the learned Trial




Judge had failed to analyse the facts of the case and also to show that the learned Trial
Judge had failed to apply the law properly;

1. The teacher’s evidence was that the victim had told her only about domestic
harassment when she inquired about her breakfast when she fainted at school (vide
page number 88 of the brief). Further the said teacher had failed to assert anything
specific regarding the appellant in her statement to the police (vide pages 90 and 91
of the brief).

2. Inthe case of the letter to the police the following has transpired during the case;

a) No letter was produced.

b) No police officer had seen the letter (vide page 114 of the brief).

c) The investigations triggered off following information given by a probation
officer (vide page 97 and 98 of the brief).

3. The victim’s evidence was that she was not sure whether penetration occurred.
Therefore, it is a question whether there was actual penetration during the incident
that took place near the woods (vide pages 71, 72 and 73).

4. Even though the victim states that she was once raped by the brother of the
appellant (vice pages 66 and 67) she has not taken any steps as she did in this case.
She did not tell her adopting mother, teacher or police by a letter, though it
happened in the same year during New Year season {April) (vide pages 67, 68 and
69). Accordingly, the evidence given by the victim is unreliable, confusing and inter
se contradictory and her demeanour as a whole as depicted throughout her
evidence is unstable and vague.

Therefore, it is clear that the evidence of the victim that she complained to the

teacher and the police station about the incident (having no other resource) are not

true and/or cannot be relied upon in deciding the spontaneity of her evidence.

5. Admitting a suggestion posed by the learned State Counsel in examination in chief,
the victim agreed that her trouble was caused during the period which extended
from 14™ April 1999 to the 30™ April 2000 (vide page 55 of the brief). If this
suggestion were to be acted upon in deciding the case against the appellant it would
either amount to:

a) set the charges in the indictment violating the terms of sec. 174 (1) read with (2)
of the Code of Criminal Procedure by setting charge of offences of same kind
within period exceeding twelve months in the same indictment.
or

b) set the charges beyond the period set out in the indictment violating the
provision set out in sec. 165 (1) of the Code of Criminal Procedure.




Therefore, the evidence elicited from the above admission should not have been
considered in deciding whether the offence fell within the time framed by the
charge.

6. The first complaint was made on 14.06.2000. The police officer who conducted the
investigations has given evidence to the effect that they received the first complaint
after about seven months from the incident. However, that officer had also stated
that the incident had taken place in March 1999 (vide page 113 of the brief). If this
evidence to have any significance in deciding the time of the offence it says either;

a) the offence was committed in December 1999 (seven months back from the first
complaint)
or

b) it was committed in March 1999.

In either case it does not fall within the period mentioned in the indictment
(01.03.2000 to 31.03.2000).

7. The doctor had testified that the victim had told him of two rapes which were
committed by her adopting father during April and May 2000. If that is the case, then
the evidence given by the victim in Court saying that she was ravished (vide pages 62
and 63 of the brief) by the appellant only once is contradictory and in contrast with
the time specified in the first count of the indictment.

8. The doctor cannot positively determine the time of the penetration (Vide page 193
of the brief).

Under the above mentioned fifth ground of appeal, the learned Counsel for the
appellant had argued that if the Court acts upon the admission made by the victim with
regard to the time period in which the incident took place, it would either amount to:

c) violation of the terms of sec. 174 (1) read with (2) of the Code of Criminal
Procedure Code
or

d) violation of a provisions set out in sec. 165 (1) of the Code of Criminal Procedure
Code.

The sec. 174 of the Code of Criminal Procedure states as follows;

(1) “When a person is accused of more offences than one of the same kind
committed within the space of twelve months from the first to the last of such
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offences he may be charged with and tried at one trial for any number of them
not exceeding three, and in trials before the High Court such charges may be
included in one and the same indictment.

(2) Offences are of the same kind when they are punishable with the same amount

of punishment under the same section of the Penal Code or of any special or local
law.”

The provisions in sec. 165 (1) of the Code of Criminal Procedure with regard to the time
period that has to be mentioned in the charge sheet or the indictment states as follows;

(1) “The charge shall contain such particulars as to the time and place of the alleged
offence and as to the person (if any) against whom and as to the thing (if any) in
respect of which_it was committed as are reasonably sufficient to give the
accused notice of the matter with which he is charged and to show that the
offence is not prescribed.”

In the present case, there was no eye witness to the incident. The whole case was
mainly based on the victim’s evidence. As precisely stated by the learned High Court
Judge by citing several reported judgments in his judgment, the rule is that it is unsafe
to convict on uncorroborated evidence of an alleged victim in a charge of a sexual
offence (Gurcharan Singh v. State of Haryana AIR 1972 S. C. 266L) but also it has been
recognized that if the evidence of the victim is convincing such evidence could be acted
on even in the absence of corroboration (Bharwada Bhoginbhai Hirjibhai vs State Of
Gujarat 1983 AIRHC 753 and Sunil And Another v. The Attorney General 1986 (1) SLR
230).

According to the submissions made by the learned Counsel for the appellant, the main
argument that he brings forward is the time period within which the offence is alleged
to have been committed does not match with the time period mentioned in the
indictment. In this case, we only have the evidence given by the victim in order to
decide the exact time period in which the alleged offence has been committed, but it is
evident that the victim does not have a clear idea about the exact date on which or an
exact time period in which she faced the incident. However, while giving evidence she
has admitted a time period suggested by the learned State Counsel.

The important fact in this case is that the victim was a thirteen (13) year old girl who
lived with an uncle (appellant) and an aunt apart from her parents and siblings at the
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time of the incident. Most importantly, she was a total dependant of that aunt and the
uncle (appellant). She had no protection other than them and there was no one else to
take care of her. She was at the mercy of the appellant. Therefore, obviously there
would have been a huge disparity in power between the appellant and the victim. When
considering this kind of a child, that child becomes totally helpless if her guardians
started to ill-treat her. In this case, that was the thing happened to the victim.
Furthermore, it is evident that this uncle (the appellant) was a tough person who used
to punish this victim even for small mistakes of her. Moreover, it is evident that the
victim had prayed for the protection of her aunt when she experienced annoyance from
the uncle but unfortunately she had not received the required protection from her. In
such kind of a situation we cannot expect an enormous bravery from this kind of a child
to divulge or reveal all the annoyance she went through to a third person and to seek
protection from that person. This is because these kinds of children live in fear and they
know that if her attempt goes wrong, she will have to come back to the same guardians
and then she will have to face much more grievances than in the present.

Nevertheless, it is evident that the victim in this case, even though she was a small child
at the time of the incident, had tried her best to inform some proper authorities about
the grievances she faced. Furthermore, as the learned ASG pointed out, we should take
cognizance of the fact that, when an ordinary thirteen (13) year old school girl is raped,
she would not know that, what had occurred to her is an ‘offence’, and that she should
immediately rush to lodge her complaint regarding the matter at the nearest police
station. It is evident in this case that the victim came to know something about sexuality
and the danger that a female has from males only after she attended the ‘health and
physical science’ class at school. This is a fact that we can agree with because, this victim
didn’t have her mother with her to teach her all these things and to warn or advice her.
However, after that the victim had tried to reveal the truth to her class teacher.

This whole analysis explains the reason for the belatedness and it is evident that as a
result of this delay the victim did not have an accurate idea of the exact day on which
the incident happened. Furthermore, this victim had been called upon to give evidence
after a lapse of twelve (12) years. Therefore, both the age of the victim at the time she
was subjected to the offence and the time period that had lapsed since the committing
of the offence to the time at which she was called upon to testify, are factors that
should be taken into consideration when assessing the credibility and the testimonial
trustworthiness of the testimony of the victim. In considering attended circumstances of
this case, one cannot expect the victim to have been able to pinpoint and testify
regarding the exact date or time period on which she faced the incident.




However, according to the testimony given by the victim it is evident that she had tried
her best to explain the exact time period within which the incident took place. In
Bharwada Bhoginbhai Hirjibhai vs State Of Gujarat 1983 AIRHC 753 Justice Thakkar has
stated that; “..(5) In regard to exact time of an incident, or the time duration of an
occurrence, usually, people make their estimates by guess work on the spur of the
moment at the time of interrogation. And one cannot expect people to make very precise
or reliable estimates in such matters. Again, it depends on the time- sense of individuals
which varies from person to person....” In this case the victim had clearly stated that she
was in grade eight (8) at the time of the incident and she was thirteen (13) years old.
(Here it should be noted that it is evident, that she had missed one year of her school
life as she was admitted to grade two (2) when she was seven (7) years old.) The
evidence given by the doctor who examined her also corroborates the fact that she was
thirteen (13) years old at the time of the examination. Furthermore, she had stated that
the appellant’s brother raped her in a month of April as it occurred at the residence of
the appellant’s brother when she went there to collect the dish on which the aunt sent
‘Sinhala and Hindu New Year sweets’ to the appellant’s brother. Then after she had
clearly stated that the incident in issue took place after the occurrence of the incident at
the residence of the appellant’s brother. In Court, the victim, admitting a suggestion
made by the learned State Counsel, stated that the incident had taken place in between
14™ April 1999 to 30™ April 2000. In considering all these facts it is clear that the
incident in question had taken place after 1999 April and before May 2000. Therefore,
the admission of the proposed time period by the victim gives rise to the evidential
position that, in fact the victim had been raped during the period specified in the first
charge of the indictment.

Also another point argued on by the learned Counsel for the appellant was that the time
period mentioned by the police officer who inquired into the incident as the time period
in which the incident took place does not fall within the time period mentioned in the
indictment. However, when looking into the way the particular police officer had
answered the questions put to him it is evident that he was not exactly sure about the
exact time period within which the incident took place. Furthermore, he does not
explain how he came to know about the time period he mentioned.

According to Sec. 165 (1) of the Code of Criminal Procedure as | have mentioned above,
the main purpose of mentioning the date on which or the time period within which the
alleged offence has been committed is to give a reasonably sufficient notice to the
accused or the appellant of the matter with which he is charged and to show that the
offence is not prescribed. In CA 1/2013 dated 31.01.2014, Justice Sisira J de Abrew held
that “According to section 165 of the Criminal Procedure Code, the charge must, inter
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alia, specify the time and place of the offence with which the accused is charged. The
idea behind this principal is to give sufficient opportunity to the accused to answer the
charge and to ensure a fair trial. Answering the charge includes among other things
preparing for his defence, presenting his defence and cross-examining the witness called
by the prosecution etc....” In the present case, the dock statement given by the appeliant
clearly shows that the purpose of the Sec. 165 (1) had been fulfilled. In the dock
statement the appellant had specifically stated that “this is an incident which happened
in the middle of a lot of problems”. This impliedly means that the appellant was well
aware of the time period which the prosecution was referring to.

The learned Counsel for the appellant also argued on the fact that victim had only told
the teacher about domestic harassment when she inquired about her breakfast and
nothing about rape. Further he argued that the said teacher had failed to assert
anything specific regarding the appellant in her statement to the police. As | have
mentioned above, we cannot expect a clear cut explanation of the incident from an
immature girl like the victim in this case to a third person at their first conversation
about the annoyances that she suffers. However, it is evident that she had started to get
close to the teacher and started to divulge the annoyances and ill-treatments that she
experiences at her residence. Unfortunately the teacher had to leave the school at the
same time period. The evidence given by the teacher corroborates these facts.
However, even though the teacher’s statement to the police is silent with regard to the
appellant, she had stated in Courts that the victim had clearly stated to her that the
uncle (appellant) had touched her body. Furthermore, the teacher, while giving
evidence, had clearly stated that she felt that the victim was hiding something from her
or in other words she had some more to tell her (vide page 91 of the brief).

Another point on which the learned Counsel for the appellant argued was that the
victim, in giving evidence, had stated that she is not certain whether penetration
occurred. Actually, if this question was asked an adult victim of rape who was a virgin,
definitely she would have answered it in the same way. However, an adult victim may
have the knowledge to explain the incident she faced clearly in detail through which a
listener can come to an inference whether penetration occurred or not but, obviously a
girl who experienced such kind of an incident when she was a child would have not been
able to memorise the fact that how deep the male organ of the accused entered into
her female organ. However, this answer of the victim shows that she is a trustworthy
witness because she had ample opportunity to give false evidence by stating that
penetration occurred, but she did not.

Even though the doctor’s evidence stated that he was unable to determine the exact
time of the penetration he had undoubtedly stated that penetration had occurred.
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Furthermore he had observed several lacerations on her hymen. This corroborates with

the victims version because according to her she had been raped by the appellant as
well as his brother. .

| do not see the fact that the victim had stated to the doctor that the appellant raped
her twice but at the Court she had stated that it took place only at once, as a fact that
creates a reasonable doubt which goes to the root of the case. This is because, as
precisely explained by the learned High Court Judge, at the time the victim was giving
evidence she was trying her best to forget the past and move forward as she was
married and also a mother at that time. Therefore, she did not have a good and a
separate memory of each and every occasion on which she got ravished. Furthermore,
here also she had ample opportunity to give false evidence by stating that the appellant
raped her twice, even though she could not remember it exactly. This also shows that
the victim is a credible witness.

The next point on which the learned Counsel for the appellant argued was that the
victim had not taken any step against the alleged rape committed by the brother of the
appellant with compared to the alleged rape committed by the appellant and therefore
the evidence given by the victim is unreliable. The other fact he argued on was that
even though the victim stated that she sent a letter to the police, no letter was found
and the investigations triggered off following information of a probation officer. In
Fradd v. Brown and Company 20 NLR 282 at 283, it was held that “It is rare that a
decision of a Judge so express, so explicit, upon a point of fact purely, is over-ruled by a
Court of Appeal, because Courts of Appeal recognize the priceless advantage which a
Judge of first instance has in matters of that kind, as contrasted with any Judge of a
Court of Appeal, who can only learn from paper or from narrative of those who were
present. It is very rare that, in questions of veracity so direct and so specific as these, a
Court of Appeal will over-rule a Judge of first instance”. In the present case, the learned
High Court Judge has well analysed all the evidence before him in his Judgment and
accordingly he has not noticed any untrustworthiness of the victim’s testimony.
Furthermore, even though we can only come to a decision by going through the
proceedings, we also do not see any untrustworthiness of the victim’s evidence.
Moreover, merely because the police did not receive any letter from victim or the
investigations did not start as a result of the letter written by the victim to the police,
we cannot say that the victim did not send such a letter or the appellant did not commit
such an act. However, the victim had stated that she did not mention any of the
incidents she faced in that letter but merely mentioned that she is unsafe at home.
Therefore, the absence of this letter does not create a reasonable doubt which goes to
the root of the case.
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In the case of King v. Musthapha Lebbe 44 N.L.R. 505 the Court of Appeal held that
“The court of criminal Appeal will not interfere with the verdict of a Jury unless it has a
real doubt as to the guilt of the accused or is of the opinion that on the whole it is safer
that the conviction should not be allowed to stand”.

Considering the above there is no reason to interfere with the findings of the learned
High Court Judge. We affirm the Conviction and the Sentence.

Appeal is dismissed.

JUDGE OF THE COURT OF APPEAL

H. N. J. PERERA, J.

| agree.

JUDGE OFTHE COURT OF APPEAL

CASES REFERRED TO:

Gurcharan Singh v. State of Haryana AIR 1972 S. C. 266L

Bharwada Bhoginbhai Hirjibhai vs State Of Gujarat 1983 AIRHC 753
Sunil And Another v. The Attorney General 1986 (1) SLR 230

CA 1/2013 dated 31.01.2014

Fradd v. Brown and Company 20 NLR 282 at 283

King v. Musthapha Lebbe 44 N.L.R. 505

o wnkAEwNR

13



dell
Text Box

dell
Text Box




