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Arjuna Obeyesekere, J

The Petitioner has filed this application seeking a Writ of Mandamus on the 1
and 2" Respondents to enroll his son Pattiyakumburage Sithija Methsara to

Grade 1 of Rahula College, Matara.

The facts of this application very briefly are as follows. The Petitioner is an old boy
of Rahula College, Matara. He had submitted an application seevking admission of
his son to Grade 1 of Rahula College for the School Year 2017 under the ‘Old Boys
Category’ as set out in Circular No: 17/2016 issued by the Ministry of Education,

-

annexed to the petition marked ‘P3’. ‘

The Petitioner states that he was called for an interview on 27" August 2016.
According to the Results Sheet of the Interviews publicshed on the Notice Board of
Rahula College, annexed to the petition marked ‘PS’, the cut off mark for
admission was 34. The Petitioners son had obtained 31.25 marks and was placed

sixth on the waiting list.

Aggrieved by the marks allotted to his son, the Petitioner had forwarded an
appeal in accordance with the provisions of Circular ‘P2’. The Appeals Board had
interviewed the Petitioner on 6" December 2016. The Petitioner claims that the
Appeals Board increased the marks to 35.25. The Petitioner states that when the
Final Results, annexed to the petition marked ‘P6’, were published on 22™
December 2016, he found “to his surprise” that the marks had been redl{ced to

32.25. Pggrieved by this decision to reduce the marks allotted to him by the



,

Appeals Board and by the consequent non-admission of his son to Rahula College,

the Petitioner filed this application seeking the aforementioned Writ of

Mandamus.

When this application was taken up for argument, the learned Senior State
Counsel informed Court that the Petitioner had invoked the Fundamental Rights
jurisdiction of the Supreme Court in respect of this matter™. Sh‘e submitted that
the grievance or the “cauce of wction”, so to speak, of the Pétitioner and the
documents tendered in both applications were identical. She stated further that
after considering the factual circumstances set out in the limited objections filed
by the Respondents and having heard Counsel, the Supreme Court had refused
leave to proceed.2 In these circumstances, the learned Senior State Counsel raised
& preliminary objection relating to the maintainability of this application ard

submitted that the filing of this application is an abuse of the process of Court.

The Respondents have submitted with their Statement of Objecticns, a copy of
the petition filed Ly the Petitioner in SC (FR) 16/2017, marked ‘AR5’ and the
éfﬂdavits ffled by the 1% and 2" Respondlents in the Supreme Court, together with
the documents attached thereto, marked ‘1R6’. This Court has examined the said
petition and finds that the aforementioned complaint of the Petitioner to this
Court is identical to the complaint that he made to the Supreme Court. The
Petitioner had complained further to the Supreme Court that the admission of

three students identified in the petition was irregular, as they have made financial

' SC (FR) Application No. 16/2017
2 A copy of the Order of the Supreme Court has been produced with the Statement of

Objections, marked “1R7”
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contributions to the school. In this tpplication, the Petitioner complains of only
one such student. That is the only difference this Court sees between the facts of
the two petitions and the complaints contained therein. Be that as it may, this
Court finds thiat not only is the cornplaint of the Petiticner in both applications
identical, the Petitioner s well as the 1% an.l "’ Respondents were parties in the
Supreme Court case. Most importantly the relief sought is identical in both

applications — i.e. the admission of the Petitioner’s son to Grade 1 of Rahula

College.

As borne out by the order of the Supreme Court marked “1R7’, a bench of three
Judges of the Supreme Court, having heard the counsel| for the Petitioner and the

Respondents, have held that, ‘we see no reason to grant lecve to proceed with

this matter’ .2

The avoidance of multiplicity of actions was considered in Shanthi

Chandraseker:m v. D.B. Wijethunga and others,® where Mark Fern:.ndo, J held

as follows:

“Article 126(1) confers sole and exclusive jurisdiction in respect of
infringements of fundamental rights, and Article 126(2) prescribes
how that jurisdiction may be invoked. Article 126(3) is not an
extension of or exception to those provisions; if a person who

alleger that his fundamental rights have been violated fails to

* The Supreme Court case was dismisced on 3" March 2017. This Writ application was filed on

28" March 2017.
*11992] 2 <ri LR 293 at 297



comply with them, he cannot smuggle that question into a writ
application in which relief is claimed on different facts and grounds,
and thereby seek a decision from this Court. On the other hand,
there could be transactions or situations in which, on virtually the
same facts and grounds, a person appears entitled to claim relief
from the Court of Appeal through a writ application under Article 140
or 141, and from this Court by a fundamental rights application
under Articie 126. Since those provisions o not permit t"‘€ joinder of
such claims, the aggrieved party would have to institute two different
proceedings, in two different courts, in respect of virtually identical
"causes of action" arising from t}le same transaction, unless there is
express provision permitiing joinder. The prevention, in such
circumstances, of a multiplicity of suits (with their known

concomitants) is the object of Arlicle 126(3). (Emphasis added)

Although this Court is of the view that the Petitioner’s application ought to be
dismissed on the strength of the uforementioned preliminary objection raised by
the learned Ser:ior Stzte Counsel, this Court would like to consider the substantive |
issue that has been raised in this application and put to rest any concerns the

Pctitioner may have that he has been treated unfairly by the Respondents.

Admission of students to Grade 1 of Government Schools for the year 2017 was
governed by the Circular ‘P3’. According to ‘PR’, students are eligible to be

admitted to a school under six catecories. While 50% of the vacancies are
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allocated to thuse coming under the ‘Proximity category’® another 25% of the
vacancies are allocated to children of old boys/old girls.® The Petitioner had

sought admission under the latter category.

Each <t.udent is allotted marks at an interview, wi'h the maximum marks that
could be allotted being 100. Under the Old boy/Old girl category, marks are
allotted under four sub-categories. It is admitted between the parties that the

Petitioner was alletted 21.25 marks at the interview, as follows.

.

Category Maximum interview
h marks Marks
1| Number of Years the applicant studied in 25.00 12.00
School’
2 | Educational Performance during school® 25.00 00
J | Sports wnd Extracurricular achievemerts 25.00 9.50
during school’
4 | Membership of OBA and contribution to 24.00 9.75
schoo!™
‘Total 100.00 31.25
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Any person dissatisfied with the marks allotted raay submit an appeal. As a result
of an appeal filed by the Petitioner, he was summoned before an Appeals Board
where the marks obtained under category three was increased from 9.5 to 12.5
«ird the marks obtained nder category four was increased from 9.75 to 10.75.
Thus, with an increase of 4 marks, the total mark allotted waé 35.25. According o
the Petitioner, this mark was sufficient to secure admission of his son to Grade 1
of Rahula College, Matara. As submitted before, the Petitioners complaint is that
even though he obtaine:i 35.25 marks, the puk!i he'! mark wés 32.2% nd that

this reduction of 3 marks is arbitrary and illegal.

What this Court needs to satisfy itself is’ whether the Petitioners narration of

events is true and if so, whether the reduction of 3 marks is arbitrary, illegal or

irrational.

The Respondents have admitted the Petitioner’s narration of events. According to
the Marks Sheet of the Petitioner, ¢nnexed to the Statement of Objections
marked ‘1R3’, the Appeals Board has added 1 mark for category four. There is no
dispute on this mark. Accordirg to ‘AR3’,the Appeals Board had initially added 3
murks under category three, with cne raork euch for the Petitioners participation
in an awareness programme concucted by the Society for the Prevertion of
Substance Abuse, scouting and for being a member of the Junior Western Band.

Agcording to the affidavit of the 1* Respendent filed in the Supreme Court™, the

only irstance where an adjustment was made to the murks published in the

“Annexed to the Statement of Objections in this application marked ‘1R€’



Temporary List under the Old Boys category was with regard to the Petitioner. For
this reason, the 1% Respondent had carefully examined the file of the Petitioner
and found that the 3 marks given by the Appeals Board for the above mentioned
activities we incorrect. According tu the 1% Respondeitt, the Petitioner had
wiready been giVen 1 ruark each for particip.*ion in an awareness programme
conducted by the Society for the Prevention of Substance Abuse, scouting and for
being a mernber of the Junior Western Band by the Interview Board™. This is also
borne out hy “he detailed marks ~heet, annexed to the Statemént of Objections
markcd ‘1R4’. This Court accepts the explenation of the Respondents that the
Interview Board had ulready given the Petitioner marks for these activities.
Therefore, the Petitioner was not eligible'to receive an additional 3 marks from

the Appeuls Board.

As there was no jurtification for the Appeals Board to have awarded an additional
3 rnarks, the 1% Respondent had placed an asterisk at the place where the 3
rmarks had been given on ‘AR and thereafter made an endorsement at ithe
bettem left of ‘1R’ that, “e@® En# 3 DCERES e € giw. gfedod ERLE
01 &5 o).

When the Appeals Beard was reviewing their decicion prior to publishing of the
same in the Notice Bourd, they had been alerted to the above endorsement of
the 1* Respondent and realized that the Petitioner had been awarded 3 marks

inadvertently. The 2™ FRespondent in her affidovit filed in the Supreme Court

2 Documents to justify the allocation of marks under each of these activity have been annexed
to the petition, marked as ‘P2G’, P2H’ and ‘P2’ respectively. As admitted by the Petitioner,
thest three dociments have been produced to the Interview Board.

RN
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states that particular attention was given to files where an adjustment was being
made to the marks given at the interview and that this led to the discovery of the
mistake.”® The 2™ Respondent claims that she informed the Petitioner of this
error over the phone but as tiie Petitioner failed to czil over before the Appeals
Board to rectify this crror in the presence f the Petitioner, an endorsement had
been made on the bottom of the reverse side of ‘4R3’, reproduced below, which
explains what transpired from the time of the interview by the Appeals Board to

the publication «f the results:

" gSvnedE GPmod 238 €N O & emened ol ey ©ee) RLRed
€ ©idg ooon oodrs eced. 8D & EEDNED oidw eluke 00 RO
88 8. eed. enS. HOmMO goLdnens qom 83 ool Cleme @) 2O cEe
2016.12.19 T ei® 8 goo, & edeenord 8) Owmded ene &0 Qrdes
e e D08, oaln ellews D00 QO ©O) 66 ©F. et e,
2015.12.20 & o glwda qinnd B88cos oo e oBO0 ey o
2R cOmeto 0o ool em®am. 2016.12.20 O T o) @uo&es
£CD0mEO  GBMIO ¢ 608 cwd chENRS ¢ ® £8s wds ¢F. 8 sem
g ke, @6@:@@&5 CEGiDE D] RN DD Geinen oo @F. ”

The: Petitioner has confirmed that he reccived a telephone call and a short
message (sms) but hias not disclosed the contents thereof. This Court is satisfied
with the genuineness of the narrution of everis described by the 1% and 2"
hespondents and the explanations offered by them that the Appeals Board had

made a mistake when it initially allotted the Petitioner's son 3 marks. If this

B Annexed to the Statement of Objectior.~ in this application marked ‘1R6’

10
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misteke was nct Cectified, the Petitioner would have been successful in sectring
admission of his son to Rahula College, but this would have resulted in a student
otherwise eligible being disqualified. In these circumstances, this Court is of the
view that the o *ions cf the 1% and 2™ Respondents are ne‘her illegal, irrational

or i:'ilrary.

The Petitioner has only pleaded for a Writ of Mandamus. It is trite law that for a
Writ of Mandomus to lie, the petitioicr must have a legal ;?éht tu secure the
performance of a legul duty. The Petitioner’s legal right to be assigned marks ir.
accordance with the narking scheme in the Circular ‘P’ arises only if he is eligible
0 such marks. This Court har already concluded that the Petitioner is not eligible
to receive from the Appeuls Board marks for activities for which the Interview
Bowrd had already given him marks. In this background, the Petitioner has na leg: |
right to receive the uid 3 mniks end correrpondingly, the Respondents are under
no legal duty to grant the Ptitioner the additional 3 marks. Thus, the Petiticner is

not ertitlzc! to the Writ of Mandamus prayed for.

Even ¢ t:ur}".ing that the Circvlar marked ‘P3° could attract a Writ of Mandamus,
the ie''ticner fuces a difficulty. The Circulr has a limit on the number of
studerts that cun be admitte ! to a class. If none of the admissions are quished,
the effect of issuing a Writ of Mandamus would be to admit children in cxcess of
the number se: out by the Circular, which would then be illegal and contrary to
Article 140 of the Constitution. A Writ of Mandamus cannot be sought to enforce

an illegality.

11
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i these circum tuices, this Court is of the view that the Petitioner is not entitled
to a Writ of Man.amus. The Application of the Petitioner is accordingly dismissed,

without costs.

Judge of the Court of Appeal

P. PIman Surasena, J/ Prezident of the Court of Appeal

| ugree.

Prusident of the Court of Appeal



