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The 27 Defendant-Appellant in this case (hereinafter referred to as “the 2™ Defendant”)

who was a guarantor along with the 3™ Defendant seeks his exemption from his liability

on the basis that there was no demand made of him by the Plaintiff-Respondent (the
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Finance Company). The 1% Defendant was a hirer on a hire-purchase agreement which
was entered into with the Finance Company on 28.06.1985 and upon his failure to pay the

installments due on the contract of hire-purchase, the Plaintiff-Respondent had

- terminated the hire-purchase agreement-on-6710:1986:—-—-——-—- -

It has to be noted that by a memorandum of agreementiwhich was marked as P2, the 2
and 3™ Defendants had guaranteed to the PlaintifffResia_ondent the punctual payment by
the hirer (the 1% Defendant) all monthly hire rentals and accordingly the Plaintiff-
Respondent instituted action against all three Defendafnts and when the matter came up
for trial, 4 admissions were recorded on behalf of the 2“%§Defendant, one of which was that

the 2" Defendant had subscribed his signature to the memorandum of agreement.

_Though all three Defendants were sued jointly, the record reveals that summons could

not be served on the 1 Defendant, and a trial inter parties proceeded only against the 27

Defendant-Appellant, whﬂst an ex parte decree was entered against the 3™ Defendant.

The only issues that were framed on behalf of the 2“d‘lr_Qefendanthppellant were two in
number and the two issues engaged the questions whether the 2% Defendant was a
guarantor in relation to the It Defendant (the hirer) and whether in terms of Section 31 of

the Consumer Credit Act, No. 29 of 1982, the 3™ Defendant was a guarantor. These two

- questions, as would be expected, have been answered-in the affirmative and the.learned

District Judge, delivered jﬁudgment on 15.08.2000 flnchng the _2"ld Defendant liable on the

guarantee.

The judgment was assailed on several grounds.
No Demand |

It was contended that there was no demand made of the 274 Defendant. No doubt it is
axiomatic that a demand is a condition before a guarantor is sued on a guarantee. A

guarantee may expressly provide that a creditor is under a duty to notify a guarantor of

. any default by a principal debtor. If notice of default is tnade a condition precedent to the

liability of guarantor, the guarantor will not be liable ﬁnless he has been duly notified of




the principal debtor’s default-see Zshelby v. Federated Furopean Bank Ltd, (1932)1K.B
423,

In Es]ze]by v. Federated Furopean Bank Ltd, (supra) a bank prov1ded a guarantee to

cover the liability of a guarantor pertalmng to certain payments for the renovation of a
building. It was a requirement of the bank guarantee that notice of default by the
guarantor was to be given to the bank. The English Court of Appeal decided, inter dlia,
that the bank came under no {iability as no notice of default was given by the creditor to
the bank.

In addition, a guarantee may also require a creditor to serve a notice of demand on the

guarantor before commencing legal proceedings against the guarantor. There is a body of

" “opinion taking the view that before a creditor s entitled to bring an action against a
guarantor, the creditor has to make a demand on the guarantor. In Esso Petroleum Co.
Ltd.,, v. Alsronbridge Properties Ltd.,, [1975] 1 W.LR. 1474, Walton . expressed the
view that when a debt was made payable on demand, the giving of a notice of demand
was not a prerequisite to the bringing of an action to enforce payment of the debt, but in
the case of a surety, a demand was generally necessary before an action might Bedbrought.
His Lordship said at p. 1483: “I fully accept, of course, that w}mrc there is a pre-existing dci)t which is
payable ‘on demand’, such a ‘:d:emand (other than the service of proceedings) is not a pre-requisite to the
bringing of an action to recover that debt...[W]here the characte; in which payment is required is that of
surety, a demand is, in general, necessary”. Similar views were also expressed by Lloyd J. in
General Producé Co. v.. United Bank Led, [1979] ?ﬂoyd’s Rep. 255, where Lloyd J.

commenting on a creditor’s duty to glve notice of demand to a guarantor before suing on
the guarantee said, at p. 239 “Normally where a debt is repayable ondemand it is not necessary for
the creditor to make a dema_nd before bringing his action. It is otherwise in the case of a guarantee. If a

guarantor is liable on demand he cannot be sued until after a demand has been made on him”.

Our Courts too have emphasized the need for a deman-d that should be made of sureties-
see L.B Finance Ltd v. Manchana yake (2000) 2 Sri.LR 142 (CA); Mohinudeen v. Lanka
Bankuwa (2001)1 Sri.LR 390 (SC). N ;




A quick look at the memorandum of agreement makes it clear that demand has been

prescribed in the contract. Clause 21 of the Memorandum of Agreement sets out as

follows:-

* The Guarantors hereby-

(a)

(d)

(€

()

jointly and severally guarantee to the Owners the regular and punctual payment
by the Hirer of all the monthly hiring rentalsﬂfspecified in Schedule I hereof and
the performance at\id observance by the :Hirer of the several terms and
conditions herein; |

bind themselves jointly and severally to pay forthWith all monies which may

become payable to the Owners hereunder whether by way of monthly rentals

~—damage, interest, costs, charges-or-otherwise however; = .

agree that the Owners shall be entitled to sue_the Hirer and Guarantors jointly
and-or severally or to sue the Guarantors or either of them only in the first
instance before'-recourse is had to the Hiret:-;

bind themselves jointly and severally to pay forthwith on demand to the
Owners the amount of any judgment or d¢§F€€ that the Owners may obtain
against the Hire_r under this Agreement; =

renounce the right to claim that the Hirer shduld be excused I the first instance
and the benefit of division and all other nghts and pnvﬂeges to which sureties
are by law entltled

agree that each of the Guarantors is liable in a]l respects hereunder to the same

extent and in the same manner as the Hirer.

Clause 21 alludes to the hablhty of the guarantors ansmg only upon demand and though

this was not raised as an issue in the court a quo, Mr. Ashan Fernando argued that there

was no demand made of the 2°¢ Defendant-the Guarantor. Upon a perusal of the record, I

take a different view.

~ A notice of termination of the hire-purchase agreement dated 22.09.1986 in terms of
Section 18(1) of the Consumer Credit Act, No. 29 of 1982 has been given to the hlrer along

with copies dispatched to the 27 and 3+ Defendants/the Guarantors -see P8
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Thereafter a demand dated 16.03.1988 has in fact been made of the guarantors which goes

as follows:-

Mr. S. Punchihewa, Kusumsiri, Galabada, Gallelle.
Mr. B.V. Heenmahathmaya, Godakawela Gems, Godakawela.

Dear Sir/s,

HIRE PUR CHASE AGREEMENT No. 08/0l/KND/0225%/PV

We have been instructed by Mercantile Credit Limited of Mercantile House, 55, Janadhipathi Mawatha, Colombo
1, to demand of you and we do hereby demand che payment of a sum of Rs. 63,216.52 being the aggregate,of the
amount due to them as at 25.11.1987 upon the above Hire Purchase Agreement: You are also required to pay a sum
of Rs. 5250being legal charges|

o] %whﬁvqmn&thcﬁgrmﬁzreummnd;ﬂﬁﬁehouﬂrdﬁb%f&efaul&aﬁbreaelrof-anyof the terms
of the Agreement to the same extent as the Hirer. The Hirer has defaultjed in the payment of his hire rentals and,
on instructions from Mercantile Credit Limited, Colombo, rentals and, on instructions from Mercantile Credit
Limited, Colombo, we write to request you to effect immediate settlemeﬁft of the amount due.

If settlement in full is not effected within seven days from today, we are further instructed to file action against
you as Guarantor for recovery of the sum due, with interest thereon and attendant costs.

Loty

v

Yours Faithfully

Attorney-at-Law

~This explains the réason as to why no issue Wasrais'ed_.on.the requirement of demand. In

 the circumstances, this groﬁnd of appeal based on Wani: of a demand must necessarily fail.
Joint and Several Liabiliey

 Another argument that was tangentially taken was the_{t the sureties could not have been
sued in the absence of the I*Defendant (hirer). This’arg:ument goes contrary to Clause 21,
which imposes joint anef or several liability on the éﬁarantors. In a joint and several
guarantee the liabﬂity of the guarantors are both ]omt and several. In Re J.H. Davison
(1884)13 Q B.D. SO Cave] considered the issue of whether a Plaintiff who had obtained

a joint ]udgment even though he would have been entitled to obtain a joint and several

judgment against the debtors was precluded from pursuing his claim against the other
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debtors on their several hablhty Holding that the joint 1udgment did not constltute a bar
to the further action, Cavej said at p.54: “No authorities to the contrary can be found, and it scems

clear both on principle and authorities that a joint judgment is n01t a bar to a separate cause of action”.

Therefore this gr ound too has to be decided against the_'-2rld Defendant.

Another argument that was advanced was that there has been long delay between the
conclusion of the trial and the date of the judgment. The Counsel for the 2 Defendant-
Respondent relied on Kzz]atdnga v. Samarasinghe (19§0) 1Sri L.R. 244 where there was
a delay of two years and four months after the tender of written submissions before the
* judgment was delivered. This was a case which depended on the oral testimonies of

witnesses. The Court commented that the advantage of the impressions created by the

witnesses would have faded away from the mind of the District Judge with the passage of
time. In fact, the observatlons of Basnayake C.J in Mo]zato v. Sarana 67 CLW 2 was
adverted to by H.W. Senanayake] (with A.S. leetunga] concumng) The case was
sent back for a retrial de ovo. A similar application was made by Mr. Ashan Fernando -

the Counsel for the 2 Defendant.

Butseveral d1st1ngu1sh1ng features in this case mark the instant case out from cases such
as Ku[atunga V. Samamsmgbe and Mohato v. Samna (supra). No doubt the trial
-concluded in this case jon 30.06.1997 and the wrltten subrmssrons of the APlamt1£f~
- "fRespondent was finally ﬁledv on 16.10.1997. By this time the trial Judge had become a High
Court Judge and it took cbnsiderable time before he was gazetted by the ]udiciai Service
Commission to deliver the ]udgment/see the Journal entr1es from 30.06.1997 onwards It
‘was not until 15.08. 2000 when the Judgment was fma]ly pronounced This is not a case
Where the demeanor and deportment of witnesses Would have an impact on the outcome
~of the case. Only one vv1tness from the Finance Company testified in this case, with no
real cha]lenge belng thrown to his testimony and even the want of a demand was never

put to him, presumably because there was in fact a demand inesse.

In my view, this case depended Wholly or substantla],ly on documentary ev1dence and

those documents speak for themselves, as eloquently before this Court, as they did in the
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trial Court. If thlS Court can assess the merits and dements of acase Wlnch depend wholly
or substantla]ly on documents a trial de novo would needlessly prolong the Iabynnth of

litigation and thlS Court Would de31st from takmg that course.

Aceordmgly on a foregomg conspectus of the view I have taken of the case I afflrm the

]udgment and dlSlnlSS the appeal but Wlth no costs.

-\ JUDGE OF THE COURT OF APPEAL




