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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST REPUBLIC

OF SRI LANKA

C.A{Writ) Application No. 268/2014

In the matter of an Application for
Writs in the nature of Certiorari,
Mandamus and Prohibition under and

in

terms of Article 140 of the

Constitution of tihe  Democratic
Socialist Repubilic of Sri Lanka

Alpiti Badulge Wickremasooriya,
Track 02/08, Kandaketiya.

PETITIONER

Vs.

Alpiti Badalge Balasuriya,
09 Ela, Ulpota Road, Kandaketiya. .

Divisional Secretary,
Divisional Secretary Office, Kandaketiya.

Assistant Land Commissioner,
Deputy Land Commissioner’s Office,
Rest House Road, Mahiyangana.

Commissioner General of Lands,
Land Commissioner General’s Office,
07, Gregory’s Road, Colombo 07.

RESPONDENTS




Before: P. Padman Surasena, }/ President of the Court of Appeal

Arjuna Obeyesekere, J

Counsel:  Vijaya Niranjan Perera, PC with A.l. Irfana and Jeevani Perera for

the Petitioner

Shehan Gunewardena with Dulanjana Gamage for the 1%

Respondent

Manohara Jayasinghe, State Counsel for the 2" — 4™ Respondents
Written Submissions of the Petitioner tendered on: 22™ March 2018
Written Submissions of the 1% Respondent tendered on: 26" April 2018

Written Submissions of the 2™ - 4" Respondents tendered on: 21° May 2018

Decided on: 06™ August 2018

Arjuna Obeyesekere, J

This application has been filed by the Petitioner seeking inter alia the following

relief;

a) A Writ of Certiorari to quash the findings of the 3™ Respondent contained

in lggll;

b) A Writ of Prohibition to prevent the 4% Respondent from taking.steps

based on ‘P8’;

P8’ is a letter dated 6" July 2014 written by the 3™ Respondent to the 4% Respondent




c)' A Writ of Mandamus directing the 2" ~ 4™ Respondents to issue the
g the

Petiticner a ‘state grant’ in terms of the Land Development Ordinance.

The Petitioner is the eldest son of Alpiti Badalage Wijehamy and Manamendra
Patabendice Podihamy. The 1* Respondent is a ynunger brother of the
Petitioner. The Petitioner states that a permit had been granted by the State
under the Land Development Ordinance to Wijehamy in 1955 in respect of a
land in extent of approximately 4 acres. The said land has been identified in
the Tenemunt Lists produced with the petition marked 'gz_é' and ‘P3A’ as Lot
No. 218 of Plan No. ISPP No. 15 and Lot No. 253 of Plan No. ISPP 143, The
Petitioner claims that Wijehamy had nominated the Petitioner us the
successor, in terms of the Land Development Ordinance. However, a copy of
the said permit issued to Wijehamy or documentary proof of such nomination

of the Petitioner have not been produced to this Court.

In 1999, while Wijehamy was living, two permits, annexed to the petition
marked ‘P4’ and ‘P5’ had been issued by the State under Section 19(2) of the
Land Development Ordinance in respect of the aforementioned lots of land, to

Podihamy.

According to the Petitioner, soon after receiving the permits, Podihamy had
nominated all her children as her successors under the permit ‘P4’. However,
due to the restrictions contained in Condition Nos. 4, 5 and 6 of ‘P4’, Podihamy
had subsequently amended the nomination and nominated only the 1%
Respondent, as borne out by the copy of the permit annexed to the petition,

marked ‘P4a’. According to the 1* Respondent, Podihamy had nominated the

*Produced with the petition marked ‘P2’
’Produced with the petition marked ‘P3’




1% Respondent as her successor under the permit ‘P5’, as well, which position

ha: heen disputed by the Petitioner.

After the demise of Podihamy in 2006 and Wijehamy in 2007, it appears that
dispttes arose between their children over this land. This is borne cut by a
letter dated 25™ August 2008* by which the 3™ Respondent had requested the
Petitioner to participate at a mobile service that was to be held on 28" August
2008 to resolve land disputes and the letter dated 7™ January 2009° sent by

the 3™ Respondent to the Officer in Charge of the Kandaketiyé Police Station.

Subseqyuent to the said mobile cervice, the 3" Respondent had sent letter
dated 18" March 2009° to all the children of Wijehamy and Podihamy
including the Petitioner informing that a survey of the said land would be
carried out, to give effect to the decision made by the 4™ Respondent at the
mqbile service. However, the Petitioner had objected to the said survey being

carried out and no steps have been taken in that regard thereafter.

The Petitioner in the meantime had written to the Land Commissioner
General” requesting that he should be recognised as the successor of
Podihamy as he is the eldest son. The Petitioner had written several other
letters thereafter to the 4™ Respondent requesting that a permit be issued to

him in respect of the entire land. By letter dated 20™ June 20128 the 3™

* Produced with the petition, marked ‘P7’

® Produce ] with the petition, marked ‘P7b’. According to this letter, the Petitioner had
agreed to take an extent of 1A 2R while the 1st Respondent had agreed to take an extent
of 2A 38P '

® Produced with the petition, marked ‘P73’

"Produced with the petition, marked ‘P7¢’ (letter dated 16™ Masch 2009)

* Produced with the petition, marked ‘P7g’



Respdndent had written to all the chi!@ren of Wijehamy and Podihamy

informing them as follows:

‘R S O 9P ccHm BDede aaPidrs oY ey EAERD

o o NS @R HoOwed OwemOe cddes @8 e
emceiddes o8 & ocHm EEOW Qoo MOMEHED OO moOs e®e

OO €5E3.”

However, it does not appear that the children of Wijchamy and Podihamy

were able to reach any agreeme:rt c¢n the division cf the said land among

themselves.

It is in this factual background that the 3“3 Respondent sent the letter dated 6"
July 2014 annexed to the petition marked ‘P8’ to the 4™ Respondent. By ‘P8’,
the 3™ Respondent has set out the sequence of events, the background
circumstances relating to the issuing of the permits to Podihamy and the fact
that steps are being taken to grant a permit to the 1% Respondent as he is the

successor of Podihamy, under the Permits ‘P4’ and ‘P5’.

Being dissatisfied with the contlents of ‘P8’ on the basis that it is factually
incorrect, the Petitioner has filed this application seeking a Writ of Certiorari to
quash ‘P8’°. The Petitioner is also seeking a Writ of Mandamus on the 2™ g™
Respondents directing them to take steps to issue the Petitioner a ‘stute grant’

in respect of the said land. The basis of the Petitioner’s claim for a Mandamus

®The 3 Respondent has admitted in his affidavit tendered to this Court that the statement
in ‘P8 that Podihamy became the permit holder due to the death of Wijehamy is an
inadvertent error. In any event, this statement is irrelevant in the light of the conclusion
reached by this Court that the Petitioner is estopred from challenging the validity of ‘P4’
and ‘P5’ at this stage.




is that the Petitioner has been named as the original successor of Wijehamy
under a permit which is still valid a:id that in any event, being the eldest son ¢f

Wijehamy, he is entitled to succeed to the rights of Wijehamy.

Although the Petitioner has nct sought a Writ of Certiorari to quash the
permits ‘P4’ and ‘P5’ issued to Podihamy, in effect, the Petitioner is challenging
the validity of the two permits ‘P4’ and ‘P5’ on the basis that the said two
permits ‘P4’ and ‘P5’ could not have been issued without cancelling the permit
issued to Wijehamy and are therefore void ab initio. Theref;ore, in order to
succeed in this application, the Petitioner must prove that the permit issued to
Wijehamy is valid and that the subsequent permits ‘P4’ and ‘P5’ are illegal and

does not affect the validity of the permitissued to Wijehamy.

At the outset, this Court must note that no evidence has been presented by
any party with regard to the precise circumstances under which the said
permits were issued to Podihamy. Nor has the Petitioner adduced any material
to prove that the permit issued to Wijehamy had not been cancelled, prior to
issuing the permits ‘P4’ and ‘P5’ to Podihamy. Therefore, the validity of the
permits issued to Wijehamy and Podihamy will have to be considered in the
light of the material presented by the parties to this Court.

This Court has considered the documents filed by the Petitioner and the 1*
Respondent and is of the view that the challenge mounted by the Petitioner to

‘P4’ and ‘PS5’ must fail, for the following three reasons.

First, if the Petitioner was dissatisfied with the issuing of the permits ‘P4’ and

‘P5’, he ought to have challenged ‘P4’ and ‘P5’ at the time it was issued in




1999. The Petitioner has not produced any material to this Court to
demonstrate that either he or the previcus permit holder Wijehamy or any
other children of Wijehamy had challenged the issuing cf the permits ‘P4’ and

‘P5’, until the filing of this application.

In the letter dated 7™ January 2009 sent by the 3" Respondent to the Officer in
Charge of the Kandekatiya Police Station' with copy to the Petitioner, the 3™
Respondent specifically refers to permits having been issued to Podihamy. If
this was not the case and the permit iscued to Wijehamy wés still valid, the
Petitioner ought to have raised issue with the said claim of the 3™ Respondent.
The Petitioner has nct produced any material to this Court to establish that he
challenged this porition taken by the 3™ Respondent. In this background, this
Court is of the view that this is a clear indication that the Petitioner had no

dispute with the issuing of the permits ‘P4’ and ‘P5’.

The second and more important reason is that the Petitioner has sought to
assert rights under the permits ‘P4’ and ‘P5’, thus demonstrating that the
permit issued to Wijehamy is no longer valid and that he accepts the validity of
‘P4’ and ‘PR’. This is clearly borne out by the letter dated 16™ March 2009,
annexed to the petition marked ‘P7¢’ written by the Petitioner to the 4™
Respondent Commissioner General of Lands, the relevant portions of which

are re-produced below:

‘Gl 2/8 e0En e @ €8 9HP oPRSens ¢® DD DEEY Erowd
1.S.P.P. 15/218 0edd 1999 € el 9O® edgedse oo RAEoE oo |.S.P.P.
15/253 el 08 @O0 cdaedele, ®® O3®eEE® Do 08 E&o Eamedsie

“Vide document marked ‘P7b’




COMEeD 68 o)Pss) ed®m 464 O glmled 900 Mer) smers 19(2)
Woet gOed ool Hng O gim. &eE 8O 0 D B RS OO &iD.

900 mIds ©EHrd aad, ofed OlRwE 808 o ® g
S5o300e00 080 gdd edny cO® dr (n 90 3D PR L0 B0
o0 cB® QB sare el Obe RAYAD L BOK oo

PO DAL I OED AE) 9on & oems 908 e AEOPREI ER)
50 @ cem O P adwe® 0T ... geR e ® 0o )

€00 gdus DOEn BOS eEEES 9 6XIODens e S08.”

Having sought to claim succession under the permits issued to Podihamy, this
Court is of the view that the Petitiener is estopped from taking a contrary
position at this stage with regard to the validity of ‘P4’ and ‘P5’ and presenting
a case to succeed under the permit issued to Wijehamy. In these
circuinstances, the Petitioner cannot be heurd to say that the permit issued to
Wijehamy is valid and thereforé, this Court is of the view that the basis cf thé

Petitioners case does not have any merit.

The third reason why the Petitioncr cannot challenge the validity of the
permits ‘P4’ and ‘PS5’ is that Wijehamy himself had admitted by a letter dated
21" November 2005 the issuing of the permits ‘P4’ and ‘P5’ in favour of
Podihamy.'* This leiter signed by Wijehamy who describes himscif as g0e® 8@

a@8wz and Podihamy as the g gB3S5m38 reads as follows:

" Vide letter dated 21% November 2005 annexed to the Written Submissions of the
Petitioner. :




e 02/08 €0 @O ©& OB 90e® BE alEbomir Omed A.B. Ded® &
BB. g OB Ve NSO O M.P. sedmBesd ey gl SO L. HYS
6® O B0 go ccecem PUIRT OeElPEAH. BeE SO DS
©fee eMeE Bcw. O® o moed PP oo DSOS Gecieend
ee Med cCi0s OEE emewnt cOEDPE 90ed 360 ENWIHD ©em
emerns goOrImOCs ©Om) (eatiBrdd) BuBrdE e aves e
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In these circumstances, this Court is of the view that the Petitioner has failed
to establish that the permit issued to Wijehamy is valid and rejects the
argument of the Petitioner that he is entitled to be issued a permit under the
provisions of the Land Development Ordinance under the said permit. The

issuing of the Writ of Mandamus prayed for therefore does not arise.

The next question that needs to be considered by this Court is whether the
nomination of the 1% Respondent by Podihamy is illegal or invalid. This is in
view of the fact that the Petitioner, by virtue of being the eldest son, would be
entitled to succeed under the permits ‘P4’ and ‘P5’, in the absence of a valid

nomination by Podihamy.

As set out above, Podihamy had initially nominated all her children as her
successors under the perniit ‘P4’. Subsequently, this nomination has been
amended by nominating only the 1* Respondent — vide ‘F4a’. There can be no
dispute with regard to the nomination in ‘P4a’, as the nomination has been
done in the presence of the Divisional Secretary. The Petitioner disputes the
nomination of the 1% Respondent in ‘P5’ on the premise that Podiﬁamy’s
signature does not appear on ‘P5 and therefore that there is no valid

nomination. However, this position appears to be incorrect when one
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considers the copy of the permit ‘P5’ produced by the 1* Respondent™, which
clearly shows a thumb impression said to be that ¢f Podihamy affixed in the
presence of the Divisionzl Secretary. Therefore, on the face of the material
produced to this Court, this Court does not see any merit in the claim of the
Petitioner that Podihamy kas nct named a succes:.r under the permits ‘P4’

and ‘P5’.

In these circumstances, this Court does not find that the contents of ‘P8’ are
illegal or irrational and therefore holds that the argument of th'é Petitioner Lhat
‘P8’ is based on incorrect facts is misconceived. This Court is therefore of the
view that the Petitioner is nct entitled to the Writ of Certiorari prayed for. A

fortiori the Petitioner is not entitled to the Writ of Prohibition grayed for.

It is trite law that a petitioner seeking a writ of Muandamus must demonstfate
that he has a legal right to the performance of a legal duty by the respondents.
Where a valid nomination of a successor under a permit iscued under the Land
Development Ordinance has been made in terms of the said Ordinance, none
of the other children can claim an entitlement to the said land. Thus, the
Petitioner cannot claim any rights under ‘P4’ and ‘P5’. In the circumstances of
this case, the Petitioner has no legal right to be issued a permit under the
provisions of the Land Development Ordinince nor are the 2™ — 4%
Respondents under any legel duty in terms of the law to issue the Petitioner a
permit in respect of the said land. Hence, this Court is of the view that the

Petitioner is not entitled to the writ of mandamus prayed for.

" Annexed to the Statement of Objections of the 1% Respondent, marked ‘RS
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In these circumstances, this Court se2s no legal basis to issue the Writs of
Mandamus, Certiorari and Prohibition prayed for. This application is

accordingly dismissed, without costs.

Judge of the Court of Appeal

P. Padman Surasena, }/ President of the Court of Appeal

| agree.

President of the Court of Appeal
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