IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST

REPUBLIC OF SRI LANKA

C.A. Case No: CA (PHC) 46/2015

H.C. Kurunegala Case No: HCR 165/2012

M.C. Pilessa Case No: 69349/MISC

In the matter of an Appeal in terms of
Article 138 of the Constitution of the
Democratic Socialist Republic of Sri
Lanka.

Officer-in-Charge,
Police Station,
Mawathagama.
Complainant

Vs.
T.D. Sugath Priyantha Gunasekara,
Ranganagama,
Ambakote.
Accused

AND BETWEEN

Siripathul Dewayalage Nihal
Premasiri,

Buluwala Kanda,

Buluwala.

Aggrieved party-Petitioner

Vs.

Officer-in-Charge,
Police Station,
Mawathagama.
Complainant-1* Respondent
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The Attorney General,
Attorney General’s Department,
Colombo 12.

nd

2 Respondent
T.D. Sugath Priyantha Gunasekara,

. Ranganagama,
Ambakote.
Accused-3" Respondent

AND NOW BETWEEN

Siripathul Dewayalage Nihel
Premasiri,
Buluwala Kanda,
Buluwala.
Aggrieved party-
Petitioner-Appellant

Vs.
Officer-in-Charge,
Police Station,
Mawathagama.
Complainant-1* Respondent-

Respondent

The Attorney General,
Attorney General’s Department,
Colombo 12.

o Respondent-Respondent

T.D. Sugath Priyantha Gunasekara,
Ranganagama,
Ambakote.
Accused-3" Respondent-
Respondent
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BEFORE ; K. .. Wickremasinghe, J.
Jerak De Silva, J

COUNSEL : AA] Sahan Kulatunga for the aggrieved
party-Petitioner-Appellant

Jayalakshi De Silva, SC for the 2"
Respondent-Respondent

ARGUED ON : 02.11.2018

WRITTEN SUBMISSIONS The Aggrieved party-Petitioner-Appellant —
On 22.10.2018
nd

The 2 Respondent-Respondent — On
01.11.2018

DECIDED ON : 2711.2018

K. K.WICKREMASINGHE, J.

The Aggrieved party-Petitioner-Appellan: has filed this appeal seeking to set aside
the order of the Learned High Court Judge of Kurunegala dated 16.01.2015 in Case
No. HCR 165/2012 and seeking to set aside the confiscation order made by the
Learned Magistrate of Pilessa dated 16.11.2012 in Case No. 69349.

Facts of the case:

The accused-3" respondent—respondent (hereafter referred to as the ‘accused’) was
charged in the Magistrate’s Court of Pilessa for committing an offence punishable
under section 25(2) read with sections 40A and 24(1) of the Forest Ordinance as
amended. The accused had pleaded guilty to the charge and the LL.earned Magistrate

had convicted him accordingly. Thereafter a vehicle inquiry was held with regard
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to the tractor bearing number 36 — 8012 and trailer bearing number 46 shri 7863

which had been used for the commissior: 3f the offence.

The aggrieved party- petitioner-appellant (hereinafter referred to as the ‘appellant’)
who was the registered owner of the above tractor and the trailer had given
evidence in the said inquiry. After concluding the vehicle inquiry, the Learned
Magistrate of Pilessa had confiscated the said tractor and trailer by order dated

16.11.2012.

Being aggrieved by the said confiscatior: order, the appellant had filed a revision
application in the High Court of Kurunegala under case No. HCR 165/2012 and
the Learned High Court Judge on 16.Ci.2015 had dismissed the said revision

application.

Being aggrieved by the said dismissal, the appellant preferred an appeal to this

Court.

Upon perusal of the evidence led in the vzhicle inquiry, we observe that the tractor
and the trailer were given to the accused for a monthly rent of Rs.20, 000/= and
accordingly the tractor and trailer were kept at the residence of the accused. The
Learned SSC for the 2™ respondent-respondent (hereinafter referred to as the 2™
respondent) contended that according to the said evidence, there had been no

consistent supervision of the vehicle.

In the case of The Finance Company PLC. V. Agampodi Mahapedige
Priyantha Chandana and 5 others [SC Appeal 105A/2008], it was held that,

“On a consideration of the ratio decidendi of all the aforementioned
decisions, it is abundantly clear rthat in terms of section 40 of the Forest

Ordinance, as amended, if the owner of the vehicle in question was a third
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party, no order of confiscation shil be made if that owner had proved to the
satisfaction of the Court that he had taken all precautions to prevent the use
of the said vehicle for the commission of the offence. The ratio decidendi of
all the aforementioned decisions also show that the owner has to establish

the said matter on a balance of probability. ™

In the aforesaid case, Justice S. Bandaranayake has referred to the case of

Manawadu V. The Attorney General (1987) 2 SLR 30, in which it was held that,

“By Section 7 of Act No. 13 of 1932 it was not intended to deprive an owner
of his vehicle used by the offender in committing a ‘forest offence’ without
his (owner’s) knowledge and without his participation. The word ‘forfeited’
must be given the meaning ‘liable to be forfeited’ so as to avoid the injustice
that would flow on the construction that forfeiture of the vehicle is automatic
on the conviction of the accusecd .The amended sub-section 40 does not
exclude by necessary implication the rule of ‘audi alteram partem’ . The
owner of the lorry not a party to the case is entitled to be heard on the
question of forfeiture of the lorry. if he satisfies the court that the accused
committed the offence without his knowledge or participation, his lorry will

not be liable to forfeiture.

The Magistrate must hear the owrer of the lorry on the question of showing
cause why the lorry is not liable to be forfeited. If the Magistrate is satisfied
with the cause shown, he must restore the lorry to the owner. The Magistrate
may consider the question of rcleasing the lorry to the owner pending
inquiry, on his entering into a bond with sufficient security to abide by the

order that may ultimately be binding on him”
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Accordingly the practice of the court is t> release the vehicle to the owner if the
owner proves on a balance of probability that he was taking precautions to prevent

an offence being committed or the offence was committed without his knowledge.

In the case of Orient Financial Services Corporation Ltd. V. Range Forest

Officer of Ampara and another [SC Appeal No. 120/2011], it was held that,

“The Supreme Court has consistently followed the case of Manawadu vs the
Attorney General. Therefore it is settled law that before an order for
forfeiture is made the owner shouid be given an opportunity to show cause.
If the owner on balance of probao.lity satisfies the court that he had taken
precautions to prevent the commission of the offence or the offence was
committed without his knowledge nor he was privy to the commission of the

b

offence then the vehicle has to be released to the owner.’

However the proviso to Section 40(1) of the Forest Ordinance (as amended by

Act No.65 of 2009) reads as follows;

“Provided that in any case where the owner of such tools, vehicles,
implements and machines used in tne commission of such offence, is a third
party, no Order of confiscation shall be made if such owner proves to the
satisfaction of the Court that he had taken all precautions to prevent the
use of such tools, vehicles, implements, cattle and machines, as the case may

’

be, for the commission of the offence.’

However the Supreme Court has not considered the Forest Ordinance
(Amendment) Act No 65 of 2009 in the case of Orient Financial Services
Corporation Ltd (supra) as the amendment came into force after the order of
confiscation was made by the Learned Magistrate in the said case. Since we are
required to consider the said amendment Act No.65 of 2009, it can be construed
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that the Legislature intended to cast the burden on the claimant to prove that he

took all precautions to prevent an offence: being committed.

The Learned Counsel for the appellant has contended that a confiscation order
shall not be made if the owner proves on a balance of probability that he had no
knowledge about the commission of offence. Accordingly the Learned Counsel has
submitted the case of Faris V. Th:e Officer in Charge, Police Station,
Galenbindunuwewa and another (1992) 1 S.L.R. 167, in which it was held that,

“In terms of the proviso to Section 34 of the Animals Act, an order for

confiscation cannot be made if the owner establishes one of two matters.

They are:

i. That he has taken all precautions to prevent the use of the vehicle for the
commission of the offence;

ii. That the vehicle has been used for the commission of the offence without

his knowledge.

In terms of the proviso, if the owner establishes any one of these matters on

a balance of probability, an order for confiscation should not be made...”
In the case of Nizar V. I.P, Wattegama (1978-79) 2 SLR 304, it was held that,

“In 1968 two new sub-sections were added to section 3 of the Act by Act
No.20 of 1968. One of them is as {llows,

"Where a person is convicted of an offence under this part or any
regulations made thee under, any vehicle used in the commission of
the offence shall, in addition to any other punishment prescribed for
such offence, be liable, by order of the convicting Magistrate to

confiscation:
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Provided however, that in any case where the owner if the vehicle is a
third party, no order of confiscation shall be made, if the owner
proves to the satisfaction of the court that he had taken all
precautions to prevent the use of vehicle or that the vehicle has been

used without his knowledge for the commission of the offence...

So also in the case of Joslin v. S. Bandara (7), Thamotheram, J. said “The
driver of the lorry pleaded guilty to a charge under the Forest Ordinance
and the lorry was liable to forfeiti re provided that where the owner proved
to the satisfaction of the Court that he had used all precautions to prevent
the use of the motor vehicle for the commission of the offence, no such order
shall be made............ It has not been suggested that the owner or her
husband were in any way privy to the commission of the offence or had any
reason to anticipate the commissicn of the offence. In these circumstances |
am of the view that the owner had led sufficient evidence to show that all

ki

precautions which could have beer taken, had been taken.’

In all these Ordinances and Regulations there was no proviso similar to the
proviso to section 34 of the Animals Act and the decisions in all the cases
turned on an interpretation of the sections in which the words used " be
liable to confiscation ' is identica: with the words of section 3A. It was held
in all these cases that no order of confiscation should be made without
giving the owner an opportunity ¢f showing cause and that if he succeeded
in showing that he had taken all precautions against the use of the vehicle
for the commission of the offence and that he was not in any way a privy to

the commission of the offence then the vehicle ought not to be confiscated.”
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However we observe that these two cases had dealt with offences committed under
the Animals Act No. 29 of 1958. Acco-dingly we are unable to agree with the
contention of the Learned Counsel for the appellant since the proviso to section 3A
of the Animals Act (as amended) and the proviso to section 40(1) of the Forest

Ordinance (as amended) are manifestly different.

In the case of Samarathunga V. Rangc Forest Officer, Anuradhapura [CA
(PHC) 89/2013], K.T. Chithrasiri, J, he'd that,

“The law referred to in the saia proviso to Section 40(1) of the Forest
Ordinance empowers a Magistratét to make an order releasing the vehicle
used to commit the offence, to itz owner provided that the owner of the
vehicle proves to the satisfaction of the Court that he had taken all
precautions to prevent committing an offence under the said Ordinance,
making use of that vehicle... Nothing is forthcoming to show that he has
taken any precautionary measures to prevent an offence being committed by
using this vehicle though he was tne person who had the power to exercise
control over the vehicle on behalf of the owner. Therefore, it is evident that
no meaningful step had been takzn either by the owner or his power of
attorney holder, of the vehicle that was confiscated in order to prevent an

3

offence being committed by making use of this vehicle.’

Even though Court can consider the knowledge of the vehicle owner about an
offence being committed, we are of the view that Court should particularly look
into the preventive measures taken by the vehicle owner in question since it is

required by the Statute.

The Learned High Court Judge of Kurunegala in the order dated 16.01.2015 has

held as follows;
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“Oeuvy omen yBuem nE eg@c‘;nsmo@w ooy e D¢ 8y BOO
O eD® e eom B g ybdivem Huw e HES 98T m®x
eNBg e DO Bwo 835 ofnd O uOens DR DWo Bw evnwm.”
(Page 41 of the brief)

We find that the above reasoning of the Learned High Court Judge was well within

the law and indeed we agree with the same.

Further we observe that the appellant has téstified in the vehicle inquiry that he had
instructed the accused not to use the vehicle for any illegal activities and the
appellant only found out about illegal transportation of timber when he was

informed by the Police station of Mawathagama.

Accordingly he had answered in the cross-examination as follows;
“e3: 510 OO BB @ ACTIETT ®OCE?
¢! OB 0w ACE DO Bglen abedODE @I DEHON.
g ©0sY gdessy DSO @erwr N Eed 250e¢e?
& ond oy».” (Page 74 of the brief)

In the case of Mary Matilda Silva V. P.H. De Silva [CA (PHC) 86/97], it was
held that. |

"For these reasons I hold that givirg mere instructions is not sufficient to
discharge the said burden. She must establish that genuine instructions were
in fact given and that she took every endeavor to implement the

"

instructions...

Page 10 of 13




In light of the above decision we are of the view that it is imperative to prove to the
satisfaction of Court that the vehicle 'owner in question has not only given
instructions but also has taken every possible step to implement them. However we

observe that the appellant has failed to prove the same on a balance of probability.
Accordingly we agree with the following conclusion of the Learned Magistrate;

“d gD Dwrer BBDeID bersid ©widr exwesizn ec®O
¢sT0B5Y Bworsded aB8mcy 88253‘; e cuednws s@ens cah & HI® On
s@ens Ry D&Y euBsl ¢l BBOW yBeem HIISO O WS Bod
@18 g8 ewwd 831 B00 8BV exv(BO a»..." (Page 86 of the brief)

In the case of Bank of Ceylon V. Kaleei and others (2004) 1 Sri L R 284, it was
held that; |

"In any event to exercise revisionary jurisdiction the order challenged must
have occasioned a failure of justize and be manifestly erroneous which go
beyond an error or defect or irregularity that an ordinary person would
instantly react to it - the order complained of is of such a nature which

would have shocked the conscience of court."

In the case of Dharmaratne and another V. Palm Paradise Cabanas Ltd.

(2003) 3 SLR 24,

“Existence of exceptional circumstances is the process by which the court
selects the cases in respect of which the extraordinary method - of
rectification should be adopted. If such a selection process is not there

revisionary jurisdiction of this court will become a gateway of every litigant
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to make a second appeal in the garh of a Revision application or to make an

appeal in situations where the legislature has not given a right of appeal ...

Therefore we are of the view that the Learned High Court Judge was correct in
dismissing the revision application due to, the lack of exceptional circumstances.
Accordingly we see no reason to interfére with the order of the Learned High
Court Judge of Kurunegala dated 16.0]'.2015 and the confiscation order of the
Learned Magistrate of Pilessa dated 16.11.2012. Therefore we affirm the same.

The appeal is hereby dismissed without costs.

JUDGE OF THE COURT OF APPEAL

Janak De Silva, J

[ agree.

JUDGE OF THE COURT OF APPEAL
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