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Arjuna Obeyesekere, J.

The Petitioner has filed this application seeking inter alia the following relief:

(@) A Writ of Certiorari to quash the decision contained in the letter marked

IEII;

(b) A Writ of Certiorari to quash the decision contained in the Notice of

Assessment marked ‘P6’’;

' ‘PS5’ is a letter dated 6" December 2007 sent by the 3" Respondent giving reasons for the rejection of the Income
Tax Returns of the Petitioner for the year of assessment 2005/06.



(c) A Writ of Certiorari to quash the decision contained in the Notice of Tax

Default marked ‘P_1§'3;

(d) A Writ of Mandamus compelling the 1% — 4" Respondents to refund to the
Petiti_oner a sum of Rs. 900,448.

The issue that arises for the consideration of this Court in this application is
whether the Petitioner was the exporter of the gems in three transactions
referred to in the petition and if so, whether the Petitioner is entitled to claim an
exemption from income tax on the profits and income that he received from the

said transactions.

The adjudication of this application requires this Court to examine the provisions
of two statutes. The first is the National Gem and Jewellery Authority Act No. 50
of 1993 (NGJA Act) which sets out the provisions relating to the export of gems.
The second is the Inland Revenue Act No. 38 of 2000, as amended (the IR Act)
which sets out the exemptions granted from the payment of income tax on the
income derived from fhe export of gems. This Court would set down the
applicable provisions of the aforementioned laws, prior to embarking on an

examination of the facts relevant to this application.

2 'pg’is the Notice of Assessment dated 14™ December 2007 issued to the Petitioner, under the hand of the 4™
Respondent, requesting the Petitioner to pay a sum of Rs. 983,502 as balance income tax.

*'P13' is the Notice of Taxes in Default dated 27" March 2008 issued to the Petitioner by the Department of Inland
Revenue.



The National Gem and Jewellery Authority has been established in terms of
Section 2(1) of the NGJA Act and has been entrusted with the task of the
development, regulation and promotion of the gem and jewellery industry in Sri
Lanka.
‘Gem industry’ is defined in Section 55 of the NGJA Act to mean:

“any trade or business of all or any of the following classes or descriptions:

(a) mining for gems or gemming;

(b) importing gems into or exporting gems from Sri Lanka;

(c) selling, purchasing or supplying gems;

(d) valuing gems;

(e) cutting, polishing, engraving or carving gems;

(f) heat treatment of gems and any other method of enhancing the value of

gems;
(g) examination and certification of gems and assaying of precious metal;

(h) lapidary training.”



In terms of Section 15 (1) of the NGJA Act, “Notwithstanding anything to the
contrary in any other written law, the Authority shall be the sole authority
responsible for the issue of licenses to carry on the gem industry whether such

industry is, or is proposed to be, carried on in or over any State or private land.”

Section 15(2) of the NGJA Act specifies that, “no person shall carry on the gem

industry except under the authority of a license issued by the Authority.”

Section 16 of the NGJA Act specifies further that, “no person shall export any
gems from Sri Lanka except with the approval of the Authority.” The words,

‘export any gems’ has been defined in Section 55 of the NGJA Act as follows:

“the carrying or taking out of Sri Lanka or causing to be carried out or taken
out of Sri Lanka any gem, whether by sea or air, except gems worn on any
person or carried or taken out of Sri Lanka by such person subject to the

limits imposed by the Controller of Exchange”

Thus, it is clear to this Court that the cumulative effect of the above provisions is
that all exports of gems from Sri Lanka must be carried out only with the approval

and under a license issued by the National Gem and Jewellery Authority.

Exemptions from the payment of income tax have been set out in Sections 8 — 22
of the IR Act. Section 15(i) of the Principle Act’ deals with exemptions relating to

gems and reads as follows:

“ Act No. 38 of 2000.



“There shall be exempt from income tax, the profits and income within the
meaning of paragraph (a) of section 3 arising to any person from the sale of

gold, gems or jewellery.”

Thus, in terms of Section 15(i), the profits and income earned by a person from
the sale of gems is exempted from the income tax payable by such person in
terms of Section 3(a) of the IR Act. This Court observes that thé purpose of the
sale, i.e. whether it was for export or otherwise, was irrelevant as far as claiming

the exemption was concerned.

The above Section 15(i) was repealed by Section 9(1) of the Inland Revenue

(Amendment) Act No. 8 of 2005, and substituted with the following:

“There shall be exempt from income tax, the profits and income within the

meaning of paragraph (a) of section 3 arising to any person from —

(i) the sale of gold, gems or jewellery, for any year of assessment

commencing prior to April 1, 2005;

(i) export of gold, gems or jewellery, for any year of assessment

commencing on or after April 1, 2005;”.

Thus, with the amendment introduced to the IR Act in 2005, the exemption from

income tax hitherto granted on the profits and income from the sale of gems in



terms of the Principle Act was withdrawn. The exemption was instead offered
only to the profits and income of a person who carried out the export of gems,
after 1°* April 2005. Thus, if an exemption from income tax was to be sought, the

person claiming such exemption must be the exporter of the gems.
This Court would now proceed to consider the facts relevant to this application.

The Petitioner is a Consultant Surgeon by profession attachedv to Government
Service and is a tax payer. The Petitioner states that in March 2005, while serving
in Ratnapura, he had entered into a transaction with a person named Olan
Phengkit for the sale of one lot of ‘yellow kewangu gems’ at a total price of Rs.
920,000. The sale appears to have been done through the 5" Respondent
National Gem and Jewellery Authority. The Petitioner has annexed to the petition,
marked ‘P1’, an invoice issued by the National Gem and Jewellery Authority as
proof of the abovementioned transaction. This Court has examined ‘P1’ and
observes that the Petitioner has been described as the seller of the gems, while
Phengkit has been described as the buyer as well as the exporter. The mode of

delivery is given as, ‘to be taken personally by Mr. Olan Phengkit’.

The Petitioner states that he declared the income from the said transaction in the
income tax returns submitted by him to the Department of Inland Revenue, for
the year 2004/2005. As the said transaction was a sale, in terms of Section 15(i) of
the IR Act, the income derived from the said sale was eligible to be exempted
from the calculation of the total taxable income of the Petitioner. The Petitioner

states that the Department of Inland Revenue has recognized that the Petitioner



is entitled to be exempted from the payment of income tax in respect of the
income from the said transaction. There is no dispute between the parties in

relation to this transaction.

As stated earlier, Section 15(i) of the IR Act was repealed by Section 9 of the
Inland Revenue (Amendment) Act No. 8 of 2005 and substituted with a new
Section 15(i). The substituted provision was to apply with effect from 1* April
2005. After this amendment came into effect and during the yeér of assessment
1 April 2005 - 31" March 2006, the Petitioner had entered into three
transactions, which the Petitioner claims are transactions for the export of gems.
The Petitioner has produced with the petition, four documents pertaining to each

of the said three transactions, marked as ‘P2a’ - ‘P2d’, ‘P3a’ - ‘P3d’ and ‘P4a’ -

‘P4d’. This Court observes that the four documents of each transaction are

identical and hence, will only examine documents relating to one transaction.

The document marked ‘P2a’ has been issued by the National Gem and Jewellery
Authority on 5™ July 2005. It is titled, ‘Sale Agreement’ and refers to one
Naruthep Anampong as the buyer. The Petitioner has been referred to as the
seller. Both the Petitioner and the said Anampong has signed as seller and buyer,
respectively. The total price for the sale of one lot of ‘ottu’ is given as Rs. 926,000.
This Court observes that this document does not refer to any export of the goods

referred to therein.

The next document marked ‘P2b’ is a ‘Declaration of Sale of Gems’ by Anampong

who is referred to and has signed as the buyer. ‘P2b’ reads as follows:
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“I do hereby declare that the Geuda gems weighing 927 cts forwarded
herewith for export were sold as agreed by sale agreement to the value of

Rs. 926,000 by Mr. V.S.D.Rodrigo”

This Court observes that in terms of ‘P2b’, the gems have been forwarded for
export by Anampong, which makes him the exporter, as opposed to the

Petitioner.

The third document marked ‘P2c¢’ is referred to as a ‘geuda trade account
withdrawal form’. According to the Petitioner, every buyer of gems was required
to maintain an account with the National Gem and Jewellery Authority and
payment for all transactions had to be effected through this account. This Court
has examined ‘P2c’ and observes that a sum of USD 10000 in travellers cheques
have been remitted to account No. TG722 which is in the name of ‘A.Naruthep’,
who in turn has authorized Bank of Ceylon ‘to debit my trade in geuda account’

with a sum of Rs. 988,458,

The fourth document marked ‘P2d’ is an invoice issued by the National Gem and
Jewellery Authority. ‘P2d’ refers to Naruthep Anampong as the exporter as well as
the buyer and specifies the mode of delivery as, ‘to be taken personally by
Naruthep Anampong. The National Gem and Jewellery Authority has affixed a seal

on ‘P2d’, which reads as follows:

* The commission payable to the National Gem and Jewellery Authority and other miscellaneous payments have
been added to the sale price of Rs. 926,000 and the aggregate is Rs. 988,458.

10
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“I certify that the articles mentioned in this invoice were sold by Mr.
V.S.D.Rodrigo as per declaration made by exporter and sale agreement

available in this office.”

This Court observes that ‘P2d’ has been signed by Anampong as buyer and

exporter.

The Petitioner states that he declared the income he received from the above
export transactions in his income tax returns submitted for the year 2005/2006

and claimed an exemption from income tax.

By a letter dated 6™ December 2007 issued in terms of Section 134(3) of the IR
Act® and annexed to the petition marked ‘PS’, the Department of Inland Revenue

had informed the Petitioner as follows:

“@¢ Bemd ne)d erd s geoanamens @8 KL E®® O 2,442,635/- ¢
22 O O O vl B30 @Eled o gided e ® SOSIMHO®
qdmBensl Sng e gow. HSBS/O8 2005/1867, SBS/O8 2005/138° oo
nSBE/O8 2005/96° e0En @SeOBBnE ©. PHeOBE &m® SURASAKPHITTHA
YAPHITHAK @& NARUTHEP ANAMPONG @& goocemddsd B0 @md o

® In terms of Section 134(1) of the IR Act, where any person, who in the opinion of an Assessor is liable to any
income tax for any year of assessment has not paid such tax or has paid an amount less than the proper amount
which he ought to have paid as such tax for such year of assessment, the Assessor may assess the amount which in
the judgment of the Assessor ought to have been paid by such person, and shall by notice in writing require such
person to pay forthwith the amount so assessed. Section 134(3) of the IR Act specifies that where the assessor
does not accept the return of income furnished by a person, the Assessor may in making an assessment on such
person under section 134 (1) estimate the amount of the assessable income of such person and assess him
accordingly.

" This invoice has been annexed to the petition, marked ‘P4d’.

® This invoice has been annexed to the petition, marked ‘P3d’.

® This invoice has been annexed to the petition, marked ‘P2d’.
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Oufed Owpem s AOef , 2005 oty 08 0% €GB ME)® (eoenide) soed
9(1)(ii) OwelBw =3 ®® Qe Seoo SHPOSes goowem® DO DIMINO B

Thus, it was the position of the Department of Inland Revenue that the Petitioner
was only a seller of gems and was not entitled to the exemptions granted to

exporters of gems.

The Department of Inland Revenue had thereafter issued a Notice of Assessment
dated 14™ December 2007, annexed to the petition marked ‘P6’, requiring the
Petitioner to pay a sum of Rs. 983,502, which is the balance income tax and

penalty payable on the aggregate value of the aforementioned three transactions.

Being dissatisfied with the said assessment, the Petitioner had filed an appeal
dated 22" December 2007"° with the Commissioner General of Inland Revenue
against the said Notice of Assessment. He had annexed a letter dated 12"
December 2007* issued by the National Gem and Jewellery Authority in relation

to the aforementioned four transactions, which reads as follows:

“O€eejOm®, oo em.49 & 8D, D.08.8. eOfew] Pmm omn ocHs
e®nY goarans o muosn B8e Bewmd il A 038 cHdm Od.”

The hearing of the appeal had taken place on 22" February 2008 before the 2™

Respondent. The Petitioner states that at the hearing, the 3" Respondent

' Annexed to the petition, marked ‘P7’. The right of appeal is provided for in Section 136(1) of the IR Act.
11 cat ’
Annexed to the petition, marked ‘P9’.

12
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informed him that the officers of the National Gem and Jewellery Authority had
confirmed that the aforementioned transactions executed in 2005 are not
exempted from the payment of income tax. The Petitioner claims that he believed
what the 3™ Respondent stated as they were all public officers, and that he
withdrew the appeal. This Court observes that the 3™ Respondent had denied the
above allegation made by the Petitioner and has annexed to the Statement of
Objections the Notes of Interview of the appeal hearing, marked ‘1R1(a)’, which
has been signed by the Petitioner too. The relevant portions of ‘AR1(a)’ are re-

produced below:

“@e)dm0 eOEe®] ®w O, 2005 gt 08 O B ;ME)Rd (B-exidn) cmeds 9
(1) (ii) >0ed Qe Bewen 8O eemded O SIHER WO 5.

0y s goonsn DO aio. geaneniednd Snn olo. Ba0 8ed 1D
qided e¢Bw BLEH. dv By BEDS. aBwdan PEE and KISR0 S O3
ee)End e0Oe®] Pom Hedeer ®WE3 eOe3O0RGE.

08 gx0RQ0 P® elimED S BOT WO Ho.

e0)En0 eOEe®! Pom Odand P®) edimed eddn M aided MMEOMBDE d
cdad.

O8m) Odad ool eedes Dafin eSO emy OF ciO) 80O.

@edes eOEe® Pom), wEs s O30 dfeecs Hewme § S 2005/06
OC®@ede O® HScmeo qif A Ba OideS Om@Ived e aim. & 2005/06 8O
O OO AEECD O @0. do By eaerd O eSO 80 @0 ododD
IRBERD evwe ¢ar odadmens god B30 dme Hw®.”
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Even though the Petitioner withdrew the appeal, by a letter dated 15" April 2008
written to the 2™ Respondent?, the Petitioner claimed that the National Gem and
Jewellery Authority had informed him that the Ratnapura Office of the
Department of Inland Revenue had not contacted the National Gem and Jewellery
Authority, as claimed by the 3™ Respondent and that the National Gem and
Jewellery Authority is in a position to confirm that the Petitioner is in fact the
exporter of the said gems. The Petitioner had thereafter written several written
letters to the Department of Inland Revenue and the Tax Ombudéman and finally,

filed this application in 2013, seeking the aforementioned relief.

It appears that the above explanation as to why the Petitioner withdrew the
appeal and the correspondence that took place thereafter until this application
was filed has been offered by the Petitioner to demonstrate that he did pursue
the statutory remedy available to any person dissatisfied with a Notice of
Assessment and to explain the long lapse of time that has taken place since the

issuing of the Notice of Assessment.

The main issue in this application is whether the Petitioner is the exporter of the
gems in the aforementioned three transactions. In terms of the NGJA Act, an
exporter of gems must obtain a license as well as the approval of the National
Gem and Jewellery Authority. Neither the Petitioner nor the National Gem and
Jewellery Authority have produced any license or authority issued to the
Petitioner by the National Gem and Jewellery Authority, permitting the Petitioner

to export the gems referred to in the said transactions.

1 .
* This letter has been annexed to the petition, marked ‘P10’

14



15

Under normal circumstances, a person in Sri Lanka engaging in the export of a
good would enter into some form of correspondence with the foreign buyer
relating to the export, and agree on the terms of the transaction, including the
price, method of payment, mode of conveyance etc. The Petitioner has not
disclosed to this Court the person to whom he was exporting the goods nor has
he produced with his petition any documents evidencing a transaction where the
Petitioner is the exporter. The documents ‘P2a’ - ‘P2d’ only dembnstrate that the
Petitioner was the seller of the gems and that Anampong was the buyer as well as

the exporter of the gems.

An export would necessarily result in the submission of a declaration to Sri Lanka
Customs by the exporter, especially where a license is required from the National
Gem and Jewellery Authority to effect an export. The Petitioner has not produced

to this Court a customs declaration showing that he was the exporter of the gems.

It is in this background that this Court would once again consider the documents
submitted by the Petitioner in support of his position that he was the exporter of
the gems in question. None of the four documents relating to each transaction —

i.e. ‘P2a’ - ‘P2d’, ‘P3a’ - ‘P3d’ and ‘P4a’ - ‘P4d’ - refers to the Petitioner as being

the exporter. ‘P23’ is a ‘sale agreement’ between the Petitioner and the buyer,
‘P2b’ is a declaration by the buyer in his capacity as the exporter, ‘P2¢’ is a
remittance made by the buyer to an account maintained by the buyer with the
National Gem and Jewellery Authority and ‘P2d’ is an invoice issued by the

National Gem and Jewellery Authority to Anampong in his capacity as the

15
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exporter, permitting him to personally carry the goods. All these documents refer
to the Petitioner as being the seller of the gems to the buyer who in turn has
exported the goods. The person who has been described as the exporter in the
said documents is not the Petitioner but the buyer who purchased the gems from
the Petitioner. It appears that the approval for the export of the gems has been
given by the National Gem and Jewellery Authority to the buyer and not to the

Petitioner.

The learned Counsel for the Petitioner referred this Court to the definition of
‘export any gems’ in the NGJA Act and the definition of ‘export’ in the Imports
and Exports Control Act No. 1 of 1969, as amended®® and submitted that the
Petitioner has caused these gems to be carried out or taken out of Sri Lanka and
therefore, the Petitioner should be recognized as the exporter. The Petitioner has
however not submitted any documents in support of this position that he caused
the gems to be taken out of Sri Lanka and the documents that have been

submitted (i.e. ‘P2a’ - ‘P2d’, ‘P3a’ - ‘P3d’ and ‘P4a’ - ‘P4d’) does not support the

said submission of the learned Counsel for the Petitioner.

In these circumstances, this Court cannot accept the position of the Petitioner
that he was the exporter of the gems or that he caused the gems to be carried out
or taken out of Sri Lanka. This Court is therefore of the view that the decision to
reject the income tax returns of the Petitioner for the reasons set out in ‘P5’ and

requesting the Petitioner to pay a sum of Rs. 983,502 is in accordance with the

B Export has been defined as follows: “with its grammatical variations and cognate expressions, when used in
relation to any goods, means the carrying and taking out of Sri Lanka, or causing to be carried or taken out of Sri
Lanka, whether by sea or by air of such goods”.

16
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law and is neither illegal nor irrational. Hence, ‘PS’ is not liable to be quashed by a
Writ of Certiorari. The notice of assessment marked ‘P&’ and the notice of default
marked ‘P13’ have been issued in consequence of ‘P5’ and are in accordance with
the provisions of the IR Act. In view of this finding, the Petitioner is not entitled to

the Writ of Mandamus prayed for.

The learned Deputy Solicitor General has taken up an objection that the
Petitioner is guilty of Iéches in that this application has been filed in 2013 seeking
to quash decisions made in 2007. The Respondents have also taken up the
objection that the Petitioner had an alternative statutory remedy, which the
Petitioner has exhaustéd and that the Petitioner cannot invoke the Writ
jurisdiction of this Court. In view of the finding of this Court that the Petitioner is
not the exporter and is therefore not entitled to an exemption from income tax,
the necessity to consider the said objections does not arise, suffice to say that a
person who has availed himself of a statutory remedy should not be permitted to
have a second bite at the cherry by seeking to quash the Notice of Assessment by

a Writ of Certiorari.

For the reasons set out in this judgment, this Court does not see any legal basis to
grant the Writs of Certiorari and Mandamus prayed for by the Petitioner.

Accordingly, this application is dismissed, without costs.

Judge of the Court of Appeal
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