IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI

CA (Writ) Application No.122/2016

LANKA

In the matter of an application for Orders in
the nature of Writs of Certiorari and
Mandamus under Article 140 of the
Constitution of the Democratic Socialist
Republic of Sri Lanka.

1. Adnan Abdul Rahaman
(by the next friend the 2" Petitioner)

2. Mrs. Ameena Rahaman

Both of No. 485/8, Peradeniya Road, Kandy.

Petitioners

Vs.

1. Akila Viraj Kariyawasam,
Minister of Education,
“Isurupaya”, Pelawatta, Battaramulla.

2. W.M. Bandusena,

Secretary, Ministry of Education,
“Isurupaya”, Pelawatta, Battaramulla.

3. P.G.S. Bandara

Former Principal,
Kingswood College,
Peradeniya Road,
Kandy.



Before:

Counsel:

Argued on:

4. Mrs. Navaratne,
Former Vice Principal,
Kingswood College,
Peradeniya Road,
Kandy.

5. R.D.M.P. Weerathunga,
Principal,
Kingswood College,
Peradeniya Road, Kandy.

Respondents

Deepali Wijesundera, J
Arjuna Obeyesekere, J

Ms. Faisza Musthapha Markar for the Petitioner

Vikum De Abrew, Senior Deputy Solicitor General for the 4™ and 5"

Respondents

11" February 2019

Written Submissions: Tendered on behalf of the Petitioner on 3™ September

Decided on:

2018 and 5" December 2018

Tendered on behalf of the 4™ and 5" Respondents on 4™
October 2018

5™ April 2019




Arjuna Obeyesekere, J

The Petitioner has filed this application, seeking inter alia the following relief:

a) A Writ of Certiorari to quash the decision of the 3™ Respondent to reject the
application submitted by the 2" Petitioner, seeking admission of her son, the

1% Petitioner to Grade 1 of Kingswood College, Kandy;"

b) A Writ of Mandamus directing the 5™ Respondent to admit the 1% Petitioner
to Grade 1 of Kingswood College, Kandy;

c) As an alternative to the aforementioned Writ of Mandamus, a Writ of
Mandamus directing the 5" Respondent to determine the application
submitted by the 2" Petitioner in terms of the Circular annexed to the

petition marked ‘P2’.

The facts of this matter very briefly are as follows.

The 1° Petitioner, upon completing 5 years of age in April 2015, became eligible
for admission to Grade 1 of a Government School in 2016. Admission of students
to Grade 1 of Government Schools for the year 2016 was governed by Circular No:

23/2013 issued by the Ministry of Education. According to the said Circular, which

YA copy of the letter dated 19" August 2015, containing the said decision has been annexed to the petition
marked ‘P&’.




has been annexed to the petition marked ‘P2’,> the maximum number of students
that could be admitted to a single class for the year 2016 was limited to 35.% Of
this 35, a maximum of 5 places were reserved for the children of those serving in
the Armed Forces and the Police Force. After making provision for the said
reservation, 50% of the vacancies were to be allocated to those coming under the
category of ‘Children of residents in close proximity to the school’ (the said
category).® To be eligible to apply under the said category, the basic requirement
was that the parents must be resident within the administrative district where the

school is situated.’

The 2" Petitioner states that premises bearing assessment No. 485/8, Peradeniya
Road, Kandy belongs to her mother and that she has been resident at the said
address since 2010. There is no dispute between the parties that the 2"
Petitioner is resident at the said address and that she was thus eligible to apply

under the said category.

The 2™ Petitioner had accordingly submitted an application seeking admission of
the 1°*' Petitioner to Grade 1 of Kingswood College, Kandy for the year 2016, under
the said category. A copy of the said application has been annexed to the petition

marked ‘P4’.

% ‘P2’ has been amended by Circular No. 23/2013(ll) dated 30" June 2015, marked ‘R1’ and Circular No. 34/2015
dated 29" December 2015, marked ‘R3’.

* This was subsequently increased to 40 by the amendments to the Circular ‘P2’.

4e)cn@a ess =E-Onmdidsed ¢otde. The balance vacancies are distributed among five other categories specified
in ‘P2’.

® Section 3.5 of Circular ‘P2’



The Circular ‘P2’ required an interview to be held where the number of
applications exceeds the number of vacancies.® The Respondents state that the
total number of applications that were received seeking admission to Grade 1 of
Kingswood College was 1150 of which 747 applications had been filed under the
said category. The Respondents state further that the total number of vacancies
available at Kingswood College, Kandy under the said category was 70 and
therefore four times of that number, i.e. 280 applicants had to be selected to be
called for the interview.” For this purpose, Kingswood College had appointed a
panel of teachers to process the applications that were received including the

application submitted by the 2™ Petitioner.

The Circular ‘P2’ sets out the marks that are to be allotted to each applicant, with
the maximum marks that could be allotted being 100. The said panel had allotted
75 marks to the 2" Petitioner and, as the minimum mark required to be eligible
to be called for the interview was 78, the 2" Petitioner was not eligible to be
called for the interview. Accordingly, the application submitted by the 2™
Petitioner had been rejected. This has been conveyed to the 2" Petitioner by the
3™ Respondent, who was the then Principal of Kingswood College, Kandy, by
letter dated 19" August 2015, annexed to the petition marked ‘P6’. This is the
letter that the Petitioner is seeking to quash in these proceedings, on the basis

that the decision to reject the application ‘P4’ is both illegal and irrational.

® Section 5.2 of ‘P2".

7 Clause 8.1(b) of ‘P2’ reads as follows— “(an) awelPed @ cdoavn 5008 on & ©gd odsedn PO
088 auePeodoe ocns emvndt =loe® DO auededde en® oes ne arae. ded Ed ecd EnH
aad o) R ond DO O° ¢damed gag 50s 6P =ldemn PGS Maes BE OIS OO o
89 qaes oo 8 0P =Ofemn ceH Qe aoes MmP sdRons cgere WO Vo @Y ©.”



It is admitted between the parties that the Petitioner was allotted 75 marks under

the said category in the following manner:

Sub-Category | Description of the Sub-| Maximum | Marks allotted

No. in the | Category marks to the 2™
Circular Petitioner
6.1(1) Number of vyears that the 35 35

applicants name has been
included in the Electoral
Register8

6.1(11) Documents in proof of the 10 06
ownership of residence’

6.1(I11) Additional documents to prove 05 04
residence™

6.1(1V) Number of schools located 50 30
closer to the place of residence
than the school applied™

Total ' 100 75

There is no dispute among the parties with regard to the marks allotted under
sub-categories 6.1(1), 6.1(ll) and 6.1(lll) . The dispute in this case relates to the
marks allotted to the 2" Petitioner under Sub-category 6.1(1V), which reads as

follows:

0280 amd B30 sem =850 MmPedDned BEEEHn

? 8800 DHgir DO DM

1 =200 negdr nos adedn edo®
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“IV. ©E0 SDmed 80 @)eed gt mHeslam®

©E0n o) Odesl o «OmI a0 ©E0 Sdmed 80 eAEP DOH @I
SIBERO 98 modaed go)E cOR Gned D0 o 00D v 68D Oad

Oseld ©)E cadidied &P =00 e @ o Yu®. 9CRPD O ®HED O
880 S0 mesaed OO gIaes O00 O 00D g OB O
Oseld @@ 880 gidad cole e SOErS Mes® O COEE eO8eds

eRE 05 NG g8 De Qo @.”

Thus, in terms of the above Section, five marks are deducted for each school that
is closer to the applicants residence than the school applied for. The fact that the
2" Petitioner has been allotted thirty marks means that there are four schools
that are situated closer to the Petitioner’s residence than Kingswood College.
However, according to the Petitioners, there are only two schools that are
situated closer to their residence than Kingswood College, namely Rasindev
Vidyalaya and Siddhi Lebbe Vidyalaya. While the distance from the 2™ Petitioner’s
residence to Kingswood College is 1.12km, it is not in dispute that the distance to
Siddhi Lebbe Vidyalaya is 0.17km and the distance to Rasindev Vidyalaya is
0.82km. If the above position of the Petitioners is correct, only 10 marks could
have been deducted under Sub-category 6.1(IV). The 2™ Petitioner would then
have been entitled to receive an aggregate of 85 marks and therefore, would

have been eligible to have been called for the interview.

This Court will now consider the position of the Respondents on this matter.
Paragraph 5 of the application ‘P4’, required the applicant to declare the schools
that are situated closer to the residence of the applicant than the school applied

for. This Court observes that the 2" Petitioner had failed to provide the said



details in the application submitted by her and that this failure led to the
confusion that this Court is required to address. The Respondents have submitted
an affidavit of Mr. J.S. Mangala Wellangiriya, a teacher at Kingswood College who
was involved in the initial examination and selection of applications, marked ‘R5’.
In the said affidavit, he had explained the procedure followed to determine the
schools that are situated closer to the residence of the applicant than the school
applied for, when applicants fail to provide the relevant details, in the following

manner:

“02 grePmdt 6 grePmdn 088 gCedPoned &g 05 emde 6Pad#n o
eMPE gOSDOR oD 0eHS @PeSOD HEHOERD grd arelomiidsled
@@ ghit00 Scwdm @F.

29mel @PeSOn Oo® - P Oeme, OB Beme, O8-edd deme,
8Ce0808 Oeome, aPve deme, BEteeded
Oeme

03. ¢ ¢®® gEePMTe ©E:0 DY DD gud ooy ce®s DeoHEORD
cnd alBde 8c DO® EE. - O)Befd Heme, B8CeO808 Beme, QP-VE
Ocoe, B6Eeeded DeomeE

04. &8 0emE 5688 DemEnd OO Mmesiad g8 O eHs wod.”

Thus, even though the 2" Petitioner has failed to provide the necessary details in
paragraph 5 of ‘P4’, there is no automatic deduction of marks for all schools
situated within a particular Grama Niladhari area. Instead, a conscious decision
has been taken by the Respondents that of the six schools that are situated within

the relevant Grama Niladhari division, four of the said schools are closer to the



Petitioners’ residence than Kingswood College, namely Siddhi Lebbe Vidyalaya,
Rasindev Vidyalaya, St Sylvesters College and Sumangala College and that, five
marks should be deducted for each of the said schools. This is the basis on which
the Respondents state that the 2™ Petitioner was allotted 30 marks under Sub-
category 6.1(IV). Accordingly, the aggregate marks secured by the 2™ Petitioner
(75) was below the 78 marks required to be called for the interview. The
Respondents state that the letter marked ‘P6’ was accordingly sent to the 2™

Petitioner informing her that, “@@ @€%ed ©0 ai6 B8 o v VS ERH
eOENe e =luennd medRO HOM® 8 GO End SOED 08 a&de.”

The position of the Respondents that St Sylvester’s College and Sumangala
College are situated closer to the Petitioners’ residence than Kingswood College
has been disputed by the Petitioners who have produced a certificate from the
Grama Nildhari of ‘Katukele — 256’ confirming that Kingswood College is in fact
situated closer to the residence of the Petitioner than St Sylvester’s College and

Sumangala College.™

Under normal circumstances, this would have been a
disputed question of fact, which this Court could not have gone into. However,
this Court being of the view that determining the distance between the residence
of an applicant and a particular school would not be a difficult task, especially
since such information should be available to the authorities in order to assess
each application carefully and in view of the unequivocal statement of Mr.
Mangala Wellangiriya in item 4 of ‘R5’, requested the learned Counsel for both

parties to inform this Court the exact distance from the Petitioners’ residence to

Kingswood College Kandy, St Sylvester’s College and Sumangala College.

2 Document marked ‘X1’ annexed to the Counter Affidavit.




According to the motion dated 29" March 2019, the Petitioners had submitted
that the distance to the said schools is 1.12km, 2.2km and 2.2km from their
residence, respectively. By a motion dated 2™ April 2019, the Respondents have
submitted a letter dated 26™ March 2019 sent by the Acting Principal of

Kingswood College, Kandy, which reads as follows:

“eodio®niied (codio®@mBrn Br wow) 508 80 H.68880 Oemepn oS

B8Ced8nd ® aP-vwe DeEwd qif 530 O D o . B0 este 8®® £0
OIS S50 DO OB e CEGE O8Seejor glmd 068 dewe ©e
o0 glnoens 9ERRE moses o «dmE O &0 @ SHOICED @ E®

o 20¢ 008 @3B rmO 9 MO @) Er e e, 50 aim.”

If the Respondents are not in a position even as at today to provide the relevant
distances, there does not appear to be a basis for the panel of teachers who
examined the applications to have determined that the Petitioners’ residence is
situated closer to St Sylvester’s College and Sumangala College than Kingswood
College. As the deduction of five marks each for St Sylvester’s College and
Sumangala College cannot be justified by the Respondents, the 2" Petitioner was
entitled to receive 40 marks under category 6.1(IV). This Court therefore is in
agreement with the learned Counsel for the Petitioners that the 2" Petitioner
was entitled to be allotted 85 marks by the panel of teachers who examined the
application of the 2™ Petitioner and that the 2™ Petitioner would have been

eligible to have been called for the interview.

This Court must observe that acting on a letter written by the 2™ Petitioner, the

Director of National Schools, Ministry of Education had written the following

10



letter to the then Principal of Kingswood College on 16™ September 2015, just a

5 ! 13
day after the interviews commenced:

‘0088 guc®wiied guclen PR olPemnd WedRd HOWM® § OO
CRY COEO O gf) O° o) D D88 gdHdede DO b H¥S e 100 ©
CR) WHRO OIWOE B8 eCR®m D On ElES O ;i VOB £SO aio.

OO adn O° guclon 8 oED AR GOR arePi &89 Do @n
CRY BEAED ¥ ¢ B0sd 08O guedwir £1808 WO® 608 MICIHND £s5O)

898.”

Although the Respondents admit the receipt of this letter, no explanation has
been offered as to what steps were taken on this letter. This Court observes that
if the 3™ Respondent had at least inquired into this matter upon receipt of ‘P8’,

the present dispute may not have arisen.

In the above circumstances, this Court holds that the decision by the Respondents
to reject the application of the 2™ Petitioner has been arrived at on a basis which
is not supported by the material that was available to the Respondents. The said
decision which was communicated by ‘P6’ deprived the 2™ Petitioner of facing
the interview. The said decision is therefore unreasonable and irrational and is
liable to be quashed by a Writ of Certiorari. In view of this finding, the
consequential step would be for this Court to issue a Writ of Mandamus directing
the Respondents to determine the application submitted by the 2" Petitioner in

terms of the Circular annexed to the petition marked ‘P2’.

® The said letter has been annexed to the petition marked ‘P8’. The Respondents have admitted the receipt of this
letter and have confirmed that the interviews which commenced on 15" September 2015 had been concluded
only on 22" September 2015.
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However, the learned Senior Deputy Solicitor General informed this Court that
even by the time this application was filed, the interviews of those who were
short listed had been concluded and the successful candidates had been admitted
to Grade 1. He submitted further that the minimum cut off mark for admission
after the interviews was 89 and, assuming the Petitioners’ argument regarding St
Sylvester’s College and Sumangala College is accepted, the Petitioner was only
eligible to have received 85 marks and the 1* Petitioner would not have secured
admission to Grade 1 of Kingswood College, even if the 2" Petitioner was called
for the interview. In other words, the submission of the learned Senior Deputy
Solicitor General was that it would have been futile for this Court to have quashed
‘P6’ under these circumstances and to have issued the Writ of Mandamus
directing the Respondents to determine the application submitted by the 2™

Petitioner in terms of the Circular annexed to the petition marked ‘P2’.

The learned Counsel for the Petitioner however submitted that the 2™ Petitioner
was eligible to receive a minimum of 90 marks for the reason that even though
Siddhi Lebbe Vidyalaya and Rasindev Vidyalaya are situated closer than
Kingswood College, marks cannot be deducted for Rasindev Vidyalaya as the
subject of Islam is not being taught at the said school. In support of this argument,
the learned Counsel for the Petitioner relied on paragraph 2 of Section 6.1(IV),

which reads as follows:

“@)€ OO0 GINETORD HiB OB g 68D O8d Osed ©NE CHEdS
geod osies d® 00 Macs D0 gdus DA 68D RS €, RSO
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The Petitioners have filed with their written submissions a letter dated 30" July
2018, issued by the Principal of Rasindev Vidyalaya confirming that Islam is not
being taught at the said school. With regard to the teaching of Islam at Rasindev

Vidyalaya, the Respondents position is as follows:

‘PR ood Der MEED 1-11 eFHOe ®O Derns Drens gWisdn @HG.
Send e@w ©0E O «OBe obded O S0P guP Ges® LS MO
ceandn o goEdvse gid . B0 6Ee @ DemEed 9SO MO PWIESOD
0c® &0 Qimdenny @i o0 ©0E 005 0dHens xdeE DO
edded ewcda €] PSP dxens ESE® MHWE eWiEde® exE 8. By
eddens s oemd e @O HORO BeHOead PEE® PO PWISOR oEm)
gowny DezEed ead 0. wde @ O» T DemeEed gera® ER® Sele,
PP Gesns e0meds Sde mud gwisde cem B8¢ gern emPlw. QS
g.60).0. O).65¢ ©eH eo8 B0xed ¢ o) geosm PO emd Demeed € ®e)O
NoO® Oewdd.”

It is thus clear to this Court that there is no satisfactory arrangement in place at
Rasindev Vidayalaya with regard to the teaching of Islam, thereby raising the issue
whether it is fair to deduct five marks for Rasindev Vidayalaya when the religion

of the applicant is not being taught in a satisfactory manner.

Upon a plain reading of paragraph 2 of Section 6.1(V), it is clear to this Court that
if five marks are to be deducted for Rasindev Vidyalaya, the number of Muslim
students belonging to the Islamic faith, that are admitted to Rasindev Vidyalaya

must be in excess of 10% of the total number of students that are admitted. The

13



Respondents, by their motion dated 2" April 2019 have submitted that the
student population at Rasindev Vidyalaya comprises of 89 Sinhala students, 65
Tamil students and 10 Muslim students. The Respondents have submitted further
that only 1 Muslim student has been admitted to Year 1 in 2015 as well as in

2016.

The learned Senior Deputy Solicitor General submitted that paragraph 2 of
Section 6.1(1V) applies only with regard to Assisted Schools where there might be
restrictions on admission on the basis of religion in order to maintain the ratios
that existed at the time the said schools were vested in the State. The said
paragraph however does not contain any reference to Assisted Schools nor does it
specify that it is inapplicable when an application is being made to an Assisted
School™ or that for marks to be deducted, the school which is situated closer than
the school applied for should be an Assisted School. This Court is therefore of the
view that the above paragraph applied to the Petitioners. Accordingly, this Court
holds that in terms of Section 6.1(IV) of ‘P2’, five marks could not have been

deducted for Rasindev Vidyalaya.

The result is that had the 2™ Petitioner been called for the interview, the 2"
Petitioner would have been eligible to receive 90 marks. The Respondents have
produced the marks sheet of those who have been selected® and this Court

observes that 8 students who obtained 89 marks had been admitted to

“ The Respondents have submitted in paragraph 9(b) of the Statement of Objections that Kingswood College is
‘not a school where the student admission/enrolment to Year one is determined on any religion/ethnicity quota
basis’.

BThe list containing the names of the students who have been admitted under this category has been produced by
the Respondents marked ‘R8’.
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Kingswood College in 2016. This means that the 1* Petitioner, by virtue of having
been eligible to receive 90 marks, would have secured admission to Grade 1 of

Kingswood College, Kandy for the year 2016.

The learned Senior Deputy Solicitor General has submitted that the Petitioners
have been guilty of laches in that this application has been filed in April 2016
whereas the impugned decision had been made in August 2015. It has been
consistently held by our Courts that the discretion vested in this Court when
considering whether to issue a Writ will not be exercised where the petitioners
have been guilty of delay and where that delay has not been explained. In this
instance, there is a delay but the Petitioners have sought to explain the delay on
the basis that they were waiting to find out the ‘cut off’ mark before proceeding
to file action. The Respondents have not denied this position of the Petitioners
and have stated that they are unaware of the said averment. However, the date
on which the ‘cut off’ mark at the interview was made public was within the
knowledge of the Respondents and thus, if the position of the Petitioners was
incorrect, the Respondents could have contradicted same. In any event, as the
maximum marks that the Petitioners claim they were entitled to was 91, it would
not be unjustifiable to ascertain the cut off mark before resorting to litigation. To
have done otherwise would have been an exercise in vain. Thus, this Court
accepts the explanation given by the Petitioners for the delay. In any event, delay
does not matter in view of the finding of this Court that the decision of the
Respondents to have deprived the 2" Ppetitioner the opportunity of facing an

interview was irrational and unreasonable.

15



The Petitioners have also submitted in the counter affidavit that S.5.M. Sabrath
who lives further away from the Petitioner had been selected to Kingswood
College, in the year 2017 without any deductions of marks. The Respondents have
contradicted this position and stated that 10 marks had in fact been deducted
from the maximum 50 and that Sabrath was only placed in the reserve list. On this
basis, it has been submitted by the Respondents that the Petitioners have
misrepresented material facts and is therefore not entitled to a discretionary
remedy such as a Writ of Certiorari or Mandamus. This Court observes that the
said assertion was made by the Petitioners in the counter affidavit and that too,
only to demonstrate the unfairness in the selection process. It was not the basis
on which the Petitioners sought relief in this application. Hence, even if the claim
of the Respondents is correct, that would not warrant a dismissal of this
application. This Court observes further that the Respondents have by their
motion of 2™ April 2019 disclosed that marks have been deducted in respect of
Sabrath on account of Rasindev Vidyalaya and Siddi Lebbe Vidyalaya only. What is
significant in this statement is that marks have not been deducted from Sabrath
for four schools, as was done for the Petitioners, thereby confirming that the
decision of the Respondents to deduct marks for St Sylvester’s College and
Sumangala College and the consequential decision not to call the 2™ Petitioner

for the interview was irrational and unreasonable.

Having taken into consideration all of the above circumstances, this Court issues
the Writ of Certiorari prayed for in paragraph (c) of the petition quashing the
decision contained in ‘P6’ and the Writ of Mandamus prayed for in paragraph (d)

of the petition on the 5 Respondent to admit the 1 Petitioner to Grade 4 of

16



Kingswood College, Kandy provided the 1°** Petitioner is already in that grade in
the school that the 1% Petitioner is presently studying at. This Court makes no

order with regard to costs.

Judge of the Court of Appeal

Deepali Wijesundera, J

| agree

Judge of the Court of Appeal
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